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THIS AGREEMENT is dated _____________ and is made BETWEEN: 

(1) HSBC Bank PLC, Royal Bank of Canada and Barclays Bank PLC as lead

arrangers (each a “Lead Arranger” and together the “Lead Arrangers”);

(2) HSBC Bank PLC, Royal Bank of Canada and Barclays Bank PLC as

underwriters (each an “Underwriter” and together the “Underwriters”);

(3) RBC Europe Limited (the “Interim Facility Agent”);

(4) RBC Europe Limited (the “Interim Security Agent”);

(5) HSBC Bank PLC, Royal Bank of Canada and Barclays Bank PLC (each an

“Original Interim Lender”) and any other banks which become Interim

Lenders pursuant to Clause 24 (Changes to Parties) below (together with the

Lead Arrangers, the Underwriters, the Interim Facility Agent and the Interim

Security Agent, the “Interim Finance Parties”);

(6) OCS Parco Limited, a limited liability company incorporated under the laws

of England and Wales with company number 14112511 and with its registered

office as at the date of this Agreement at Second Floor, 81 Gracechurch Street,

London, England, EC3V 0AU (the “Parent”);

(7) OCS Group Holdings Limited, a limited liability company incorporated under

the laws of England and Wales with company number 14112592 and with its

registered office as at the date of this Agreement at Second Floor, 81

Gracechurch Street, London, England, EC3V 0AU (“Midco” and the

“Borrower”);

(8) OCS Group Investments Limited, a limited liability company incorporated

under the laws of England and Wales with company number 14112680 and with

its registered office as at the date of this Agreement at Second Floor, 81

Gracechurch Street, London, England, EC3V 0AU (“Holdco”); and

(9) OCS Group International Limited, a limited liability company incorporated

under the laws of England and Wales with company number 02946849 and with

its registered office as at the date of this Agreement at Second Floor, 81

Gracechurch Street, London, England, EC3V 0AU (“Bidco” and a

“Guarantor”, and together with the Parent, Midco and Holdco, the

“Guarantors”).

IT IS AGREED as follows: 

1. INTERPRETATION

1.1. Definitions

Unless otherwise defined in this Agreement or the context otherwise requires,

words and expressions defined in the Commitment Letter (as defined below)

20 July 2026
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(including, by reference, the Term Sheet (as defined below)) shall have the same 

meaning when used in this Agreement. In addition: 

“Acceptable Bank” means: 

(a) a bank or financial institution which has a rating for its unsecured and 

non-credit enhanced debt obligations of A-1 or higher by Standard & 

Poor’s Rating Services or Fitch Ratings Ltd or P-1 or higher by Moody’s 

Investors Service Limited or a comparable rating from an internationally 

recognised credit rating agency;  

(b) a bank or financial institution which has a long-term rating of A or 

higher by Standard & Poor’s Rating Services or Fitch Ratings Ltd or A2 

or higher by Moody’s Investors Service Limited or a comparable rating 

from an internationally recognised credit rating agency;  

(c) any other bank or financial institution approved by the Interim Facility 

Agent (acting reasonably); or 

(d) any Interim Finance Party (other than the Interim Facility Agent or 

Interim Security Agent). 

“Accounting Principles” means generally accepted accounting principles in 

the jurisdiction of incorporation of the relevant Obligor, including IFRS. 

“Acquisition” means the acquisition by Bidco of the Target Shares by way of a 

Scheme or, following an Offer Conversion, by way of an Offer and the operation 

of the Squeeze-Out Procedures, in each case on the terms of the Acquisition 

Documents. 

“Acquisition Documents” means (i) where the Acquisition is proceeding by 

way of an Offer, the Offer Transaction Documents or (ii) where the Acquisition 

is proceeding by way of a Scheme, the Scheme Documents.  

“Additional Business Day” means any day specified as such in the applicable 

Reference Rate Terms. 

“Affected Interim Finance Party” has the meaning ascribed to it in Clause 

10.2 (Mitigation). 

“Affiliate” means, in relation to any person, a Subsidiary or a Holding Company 

of that person or any other Subsidiary of that Holding Company. 

“Agent” means the Interim Facility Agent or the Interim Security Agent, as the 

context requires. 

“Agreed Currency” has the meaning ascribed to it in Clause 12.4 (Currency 

Indemnity). 

“Approved List” means the list of banks, financial institutions and/or funds 

pre-agreed in writing by the Parent and held by the Interim Facility Agent (as 
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the same may be amended or updated from time to time pursuant to Clause 

24.2(d) (Transfers by Interim Lenders)), which list shall indicate those entities 

approved for the purposes of transfers, assignments and sub-participations of 

the Interim Facilities. 

“Article 55 BRRD” means Article 55 of Directive 2014/59/EU establishing a 

framework for the recovery and resolution of credit institutions and investment 

firms. 

“Availability Period” means the period from and including the Signing Date to 

and including: 

(a) for the Interim Term Facility, the earlier of: 

(i) 20 Business Days after the Signing Date if neither the Offer Press 

Release nor the Scheme Press Release has been issued prior to 

such time;  

(ii) the Closing Date Longstop; 

(iii) where the Acquisition is proceeding by way of a Scheme, the 

earlier of (1) 11:59pm London time on the date on which the 

Scheme lapses (including, subject to exhausting any rights of 

appeal, if a relevant court refuses to sanction the Scheme) or is 

withdrawn with the consent of the Takeover Panel or by order of 

the Court (unless Bidco has delivered an Offer Conversion 

Notice prior to the Scheme lapsing and such Offer Conversion 

Notice is followed within 20 Business Days of the Offer 

Conversion Notice by an Offer Press Release for the Offer by 

Bidco to implement the Acquisition in accordance with this 

Agreement), (2) 11:59pm London time on the date on which the 

Target has become a wholly owned subsidiary of Bidco and all 

of the consideration payable under the Acquisition in respect of 

the Target Shares has been paid in full and (3) close of business 

on the Closing Date Longstop; 

(iv) where the Acquisition is proceeding by way of an Offer, the 

earlier of (1) 11:59pm London time on the date on which the 

Offer lapses, terminates or is withdrawn in accordance with its 

terms and in compliance with the Takeover Code, the 

requirements of the Takeover Panel and all applicable laws and 

regulations (unless, Bidco has notified the Lead Arrangers prior 

to the Offer lapsing, terminating or being withdrawn that the 

Target intends to launch a Scheme and such lapse, termination 

or withdrawal is followed within 20 Business Days by a Scheme 

Press Release for the Scheme by Bidco to implement the 

Acquisition in accordance with this Agreement), (2) 11:59pm 

London time on the date on which the Target has become a 

wholly owned subsidiary of Bidco and all of the consideration 
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payable under the Acquisition in respect of the Target Shares has 

been paid in full including in respect of the acquisition of any 

Target Shares to be acquired after the Closing Date (including 

pursuant to a Squeeze-Out Procedure) and (3) close of business 

on the Closing Date Longstop; and 

(v) if any Interim Facility is drawn, the date falling one week prior 

to the Final Maturity Date, 

provided that, for the avoidance of doubt, a switch from a Scheme to an 

Offer or from an Offer to a Scheme (or, for the avoidance of doubt, any 

amendments to the terms or conditions of a Scheme or an Offer as a 

consequence of the switch) shall not constitute a lapse, termination or 

withdrawal for the purposes of this definition; and 

(b) for the Interim Revolving Facility, 11:59 p.m. London time on the 

Business Day immediately prior to the Final Maturity Date. 

“Available Commitment” means, in relation to an Interim Facility, an Interim 

Lender’s Interim Commitment under that Interim Facility minus: 

(a) the amount of its participation in any outstanding Interim Loans under 

that Interim Facility; and 

(b) in relation to any proposed Interim Loan, the amount of its participation 

in any other Interim Loans that are due to be made under that Interim 

Facility on or before the proposed Drawdown Date. 

For the purposes of calculating an Interim Lender’s Available Commitment in 

relation to any proposed Interim Loan under the Interim Revolving Facility 

only, the amount of that Interim Lender’s participation in any Interim Revolving 

Loans that are due to be repaid or prepaid on or before the proposed Drawdown 

Date shall not be deducted from an Interim Lender’s Commitment under that 

Interim Facility.  

“Available Facility” means, in relation to an Interim Facility, the aggregate for 

the time being of each Interim Lender’s Available Commitment in respect of 

that Interim Facility. 

“Bail-In Action” means the exercise of any Write-down and Conversion 

Powers. 

“Bail-In Legislation” means: 

(a) in relation to an EEA Member Country which has implemented, or 

which at any time implements, Article 55 BRRD, the relevant 

implementing law or regulation as described in the EU Bail-In 

Legislation Schedule from time to time;  

(b) in relation to the United Kingdom, the UK Bail-In Legislation; and 
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(c) in relation to any state other than such an EEA Member Country and the 

United Kingdom, any analogous law or regulation from time to time 

which requires contractual recognition of any Write-down and 

Conversion Powers contained in that law or regulation. 

“Bank Levy” means any amount payable by any Interim Lender or any of its 

Affiliates on the basis of or in relation to: 

(a) its balance sheet or capital base or any part of it or its liabilities, 

minimum regulatory capital, interest margin or any combination thereof, 

including the UK bank levy as set out in the Finance Act 2011 (as 

amended), the French taxe pour le financement du fonds de soutien aux 

collectivités territoriales as set out by Article 235 ter ZE bis of the 

French Code Général des impôts, the German bank levy as set out in the 

German Restructuring Fund Act 2010 (Restrukturierungsfondsgesetz) 

(as amended), the Dutch bankenbelasting as set out in the bank levy act 

(Wet bankenbelasting), the Swedish bank levy as set out in the Swedish 

Act on State Support to Credit Institutions (Sw. lag (2008:814) (lag om 

statligt stöd till kreditinstitut), the Spanish bank levy (Impuesto sobre 

los Depósitos en las Entidades de Crédito) as set out in the Law 16/2012 

of 27 December 2012 and/or any other levy or tax in any jurisdiction 

levied on a similar basis or for a similar purpose; 

(b) any bank surcharge or banking corporation tax surcharge as set out in 

Finance (No.2) Act 2015 and any other surcharge or tax of a similar 

nature implemented in any other jurisdiction;  

(c) any windfall tax imposed on or calculated by reference to the interest 

income, commissions or interest margin of that person; or 

(d) any financial activities taxes (or other taxes) of a kind contemplated in 

the European Commission consultation paper on financial sector 

taxation dated 22 February 2011 or the Single Resolution Mechanism 

established by EU Regulation 806/2014 of 15 July 2014, 

in each case, in the form existing and in force on the date of this Agreement, 

or (if applicable), in respect of a New Lender, as at the date that New Lender 

accedes as a New Lender to this Agreement. 

 

“Basel II” has the meaning ascribed to it in Clause 10.1 (Increased Costs). 

“Basel III” means: 

(a) the agreements on capital requirements, a leverage ratio and liquidity 

standards contained in “Basel III: A global regulatory framework for 

more resilient banks and banking systems”, “Basel III: International 

framework for liquidity risk measurement, standards and monitoring” 

and “Guidance for national authorities operating the countercyclical 

capital buffer” published by the Basel Committee on Banking 
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Supervision in December 2010, each as amended, supplemented or 

restated; 

(b) the rules for global systemically important banks contained in “Global 

systemically important banks: assessment methodology and the 

additional loss absorbency requirement – Rules text” published by the 

Basel Committee on Banking Supervision in November 2011, as 

amended, supplemented or restated; and 

(c) any further guidance or standards published by the Basel Committee on 

Banking Supervision relating to “Basel III”. 

“Borrower DTTP Filing” means an HM Revenue & Customs’ Form DTTP2 

duly completed and filed by the Borrower, which: 

(a) where it relates to a Treaty Lender that is an original Interim Lender, 

contains the scheme reference number and jurisdiction of tax residence 

notified by that Interim Lender to the Parent, and is filed with HM 

Revenue & Customs within 30 days of the date of this Agreement; or 

(b) where it relates to a Treaty Lender that becomes a Party to this 

Agreement pursuant to a Transfer Certificate, contains the scheme 

reference number and jurisdiction of tax residence stated in respect of 

that Interim Lender in the relevant Transfer Certificate, and is filed with 

HM Revenue & Customs within 30 days of that Transfer Date. 

“Break Costs” means any amount specified as such in the applicable Reference 

Rate Terms. 

“Bridge Facility Agreement” has the meaning given to that term in the 

Commitment Letter. 

“Bridge Fee Letter” means the bridge facility fee letter dated on or about the 

date of the Commitment Letter from the Lead Arrangers to Midco and 

countersigned by Midco specifying certain fees to be paid in connection with 

the Bridge Facility (as defined in the Commitment Letter). 

“Business Competitor” means a person, a material part of whose business is 

substantially similar to that carried out by the Target Group (or an Affiliate of 

such person), but, for the avoidance of doubt, a bank or other financial 

institution shall not be deemed to be a Business Competitor solely by reason of 

it owning securities in, or engaging in underwriting activities in relation to, a 

Business Competitor by reason of ordinary course market making or 

underwriting activities, and such definition shall not include any financial 

institution or fund primarily engaged in or established for the purposes of 

making, purchasing or investing in loans or other debt securities or any deposit 

taking financial institution authorised by a financial services regulator to carry 

out the business of banking. 
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“Business Day” means a day (other than a Saturday or Sunday) on which banks 

are open for general business in London and: 

(a) (in relation to any date for payment or purchase of a currency other than 

euro) the principal financial centre of the country of that currency; 

(b) (in relation to any date for payment or purchase of euro) any TARGET 

Day; and 

(c) (in relation to: 

(i) the fixing of an interest rate in relation to a Term Rate Loan; 

(ii) any date for payment or purchase of an amount relating to a 

Compounded Rate Loan; or 

(iii) the determination of the first day or the last day of an Interest 

Period for a Compounded Rate Loan, or otherwise in relation to 

the determination of the length of such an Interest Period), 

which is an Additional Business Day or a Reference Rate Business Day (as 

applicable) relating to that Interim Loan or Unpaid Sum. 

“Cash Equivalent Investments” means at any time: 

(a) certificates of deposit and time deposits maturing within one year after 

the relevant date of calculation and issued by an Acceptable Bank; 

(b) any investment in marketable debt obligations issued or guaranteed by 

the government of the United States of America, the United Kingdom, 

Germany, France, the Netherlands, Finland, Belgium, Sweden, Norway 

or Denmark or by an instrumentality or agency of any of them having 

an equivalent credit rating, maturing within one year after the relevant 

date of calculation and not convertible or exchangeable to any other 

security; 

(c) commercial paper not convertible or exchangeable to any other security: 

(i) for which a recognised trading market exists; 

(ii) issued by an issuer incorporated in the United States of America, 

the United Kingdom, Germany, France, the Netherlands, 

Finland, Belgium, Sweden, Norway or Denmark; 

(iii) which matures within one year after the relevant date of 

calculation; and 

(iv) which has a credit rating of either A-1 or higher by Standard & 

Poor’s Rating Services or Fitch Ratings Ltd or P-1 or higher by 

Moody’s Investors Service Limited, or, if no rating is available 

in respect of the commercial paper, the issuer of which has, in 
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respect of its long-term unsecured and non-credit enhanced debt 

obligations, an equivalent rating; 

(d) investments in money market funds subject to the risk limiting

conditions of Rule 2a-7 or any successor rule of the SEC under the

Investment Company Act of 1940, as amended;

(e) any investment accessible within 30 days in money market funds which

have a credit rating of either A-1 or higher by Standard & Poor’s Rating

Services or Fitch Rating Ltd or P-1 or higher by Moody’s Investors

Service Limited and which invest substantially all their assets in

securities of the types described in paragraphs (a) to (c) above; or

(f) any other debt security approved by the Majority Interim Lenders,

in each case to which any Group Company is beneficially entitled at that time 

and which is not issued or guaranteed by any Group Company or subject to any 

Security Interest (other than one arising under the Security Documents or 

pursuant to paragraph (d) of the definition of Permitted Security). 

“CD&R” means Clayton, Dubilier & Rice, LLC and any successor to the 

investment management business thereof. 

“CD&R Fund XI” means Clayton, Dubilier & Rice Fund XI, L.P., a 
Cayman Islands exempted limited partnership, and any successor in interest 
thereto. 

“Certain Funds Period” has the meaning ascribed to it in Clause 3.2 (The 

Making of Interim Loans). 

“Central Bank Rate” has the meaning given to that term in the 

applicable Reference Rate Terms. 

“Central Bank Rate Adjustment” has the meaning given to that term in the 

applicable Reference Rate Terms. 

“Change of Control” means: 

(a) the Investors ceasing to collectively beneficially own (directly or

indirectly) issued share capital having the right to cast more than 50 per

cent. of the votes capable of being cast in general meetings of the Parent

or persons nominated or voted for by the Investors cease to be in Control

of the majority of the board (or equivalent) of the Parent; or

(b) the Parent ceasing to directly hold 100 per cent. of the issued share

capital of Midco; or

(c) Midco ceasing to directly hold 100 per cent. of the issued share capital

of Holdco; or
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(d) Holdco ceasing to directly hold 100 per cent. of the issued share capital 

of Bidco. 

“Claiming Party” has the meaning ascribed to it in Clause 10.1 (Increased 

Costs). 

“Closing Date” means the date of first drawdown under this Agreement. 

“Closing Date Longstop” means: 

(a) in the case of a Scheme, the date falling six weeks after the date falling 

12 months after the date on which the first Scheme Press Release is made 

by or on behalf of Bidco; or 

(b) in the case of an Offer, the date falling eight weeks after the date falling 

12 months after the date on which the first Offer Press Release is made 

by or on behalf of Bidco. 

“Commitment Letter” means the letter dated on or about the date hereof and 

all schedules, exhibits and annexes thereto between, among others, the Lead 

Arrangers and Midco setting out the terms and conditions pursuant to which the 

Lead Arrangers and the Underwriters agree to make available certain facilities 

in connection with the Acquisition. 

“Compounded Rate Currency” means any currency which is not a Term Rate 

Currency. 

“Compounded Rate Interest Payment” means the aggregate amount of 

interest that: 

(a) is, or is scheduled to become, payable under any Interim Document; and 

(b) relates to a Compounded Rate Loan. 

“Compounded Rate Loan” means any Interim Loan or, if applicable, Unpaid 

Sum which is not a Term Rate Loan. 

“Compounded Reference Rate” means, in relation to any RFR Banking Day 

during the Interest Period of a Compounded Rate Loan, the percentage rate per 

annum which is the aggregate of: 

(a) the applicable Daily Non-Cumulative Compounded RFR Rate for that 

RFR Banking Day; and  

(b) the applicable Credit Adjustment Spread (if any), 

and if, in respect of a Compounded Rate Loan which is specified to have a 

Reference Rate Floor apply on a “Daily basis” that rate is less than the 

applicable Reference Rate Floor, the Compounded Reference Rate shall be 

deemed to be the applicable Reference Rate Floor. 
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“Compounding Methodology Supplement” means, in relation to the Daily 

Non-Cumulative Compounded RFR Rate or the Cumulative Compounded RFR 

Rate, a document which: 

(a) is agreed in writing by the Parent, the Interim Facility Agent (in its own 

capacity) and the Interim Facility Agent (acting on the instructions of 

the Majority Interim Lenders); 

(b) specifies a calculation methodology for that rate; and 

(c) has been made available to the Parent and each Interim Finance Party. 

“Co-Investors” means the persons to be identified by the Parent on or before 

the Signing Date (or after such date, if agreed by the Lead Arrangers (as defined 

in the Commitment Letter) (acting reasonably)). 

“Control” means the power to direct the management and policies of an entity, 

whether through the ownership of voting capital, by contract or otherwise. 

“Court” means the Court of Session at Edinburgh at Parliament House, 

Parliament Square, Edinburgh, EH1 1RQ. 

“CRD IV” means: 

(a) Regulation (EU) No 575/2013 of the European Parliament and of the 

Council of 26 June 2013 on prudential requirements for credit 

institutions and investment firms and amending Regulation (EU) No. 

648/2012 (the “CRR”); and 

(b) Directive 2013/36/EU of the European Parliament and of the Council of 

26 June 2013 on access to the activity of credit institutions and the 

prudential supervision of credit institutions and investment firms, 

amending Directive 2002/87/EC and repealing Directives 2006/48/EC 

and 2006/49/EC. 

“Credit Adjustment Spread” means any rate which is either: 

(a) specified as such in the applicable Reference Rate Terms; or 

(b) determined by the Interim Facility Agent (or by any other Interim 

Finance Party which agrees with the Parent to determine that rate in 

place of the Interim Facility Agent) in accordance with the methodology 

specified in the applicable Reference Rate Terms. 

“Cumulative Compounded RFR Rate” means, in relation to an Interest Period 

for a Compounded Rate Loan, the percentage rate per annum determined by the 

Interim Facility Agent (or by any other Interim Finance Party which agrees to 

determine that rate in place of the Interim Facility Agent) in accordance with 

the methodology set out in Schedule 8 (Cumulative Compounded RFR Rate) or 

in any relevant Compounding Methodology Supplement. 
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“Daily Non-Cumulative Compounded RFR Rate” means, in relation to any 

RFR Banking Day during an Interest Period for a Compounded Rate Loan, the 

percentage rate per annum determined by the Interim Facility Agent (or by any 

other Interim Finance Party which agrees to determine that rate in place of the 

Interim Facility Agent) in accordance with the methodology set out in Schedule 

7 (Daily Non-Cumulative Compounded RFR Rate) or in any relevant 

Compounding Methodology Supplement. 

“Daily Rate” means the rate specified as such in the applicable Reference Rate 

Terms. 

“Dispute” has the meaning ascribed to it in Clause 32 (Jurisdiction of English 

Courts). 

“Distressed Disposal” means a disposal of an asset of a Group Company which 

is: 

(a) being effected on the instructions of the relevant Instructing Lenders in 

circumstances where: 

(i) the Interim Security has become enforceable in accordance with 

the terms of the relevant Security Documents; or 

(ii) a Major Default pursuant to paragraph (a) of that definition only, 

has occurred and is continuing; or 

(b) being effected by enforcement of the Interim Security Agent in 

accordance with the terms of the relevant Security Documents.  

“Double Taxation Treaty” means in relation to a payment made by an Obligor 

to any Interim Finance Party hereunder or under the Interim Documents, any 

convention or agreement in force between the jurisdiction imposing any Tax on 

such payment and any other jurisdiction for the avoidance of double taxation 

with respect to such Tax. 

“Drawdown Date” means the date of, or proposed date for, the making of an 

Interim Loan. 

“Drawdown Request” means a signed notice requesting an Interim Loan 

substantially in the form set out in Schedule 1 (Form of Drawdown Request) to 

this Agreement. 

“EEA Member Country” means any member state of the European Union, 

Iceland, Liechtenstein and Norway and any other country that becomes a 

member of the European Economic Area on or after the date of this Agreement. 

“Effective Date” means the date on which a copy of the Scheme Court Order is 

delivered to the Registrar of Companies for Scotland. 
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“Enforcement” means the enforcement of the Interim Security, the requesting 

of a Distressed Disposal and/or the release of claims and/or Interim Security on 

a Distressed Disposal under Clause 11.9 (Distressed Disposals), the giving of 

instructions by the relevant Instructing Lenders as to actions following an 

Insolvency Event in relation to any Obligor and the taking of any other actions 

consequential on (or necessary to effect) the enforcement of the Interim 

Security. 

“Engagement Letter” means the engagement letter dated on or about the date 

hereof between, among others, the Lead Arrangers, Underwriters and Midco 

setting out the terms and conditions pursuant to which the Lead Arrangers and 

the Underwriters are engaged to be managers of the Offering (as defined in the 

Engagement Letter). 

“EU Bail-In Legislation Schedule” means the document described as such and 

published by the Loan Market Association (or any successor person) from time 

to time. 

“Euro” and “€” means the single currency of the Participating Member States.  

“Excess Recovery” has the meaning ascribed to it in Clause 19.1 (Recoveries). 

“Existing Senior Facilities Agreement” means the senior facilities agreement 

originally dated 27 November 2024 (as amended, amended and restated, 

supplemented, novated or otherwise modified from time to time) entered into 

between, among others, OCS Group Investments Limited as company, the 

Parent as parent, Midco and Bidco as original borrowers and original 

guarantors, GLAS SAS as agent and GLAS SAS as security agent. 

“Existing Interim Lender” has the meaning ascribed to it in Clause 24.2 

(Transfers by Interim Lenders). 

“Facility Office” means the office through which an Interim Lender will 

perform its obligations under the Interim Facilities notified to the Interim 

Facility Agent in writing by not less than five Business Days’ notice. 

“FATCA” means: 

(a) sections 1471 to 1474 of the Internal Revenue Code and any associated 

regulations and official interpretations; 

(b) any treaty, law, regulation or official interpretation of any jurisdiction 

other than the U.S., or relating to an intergovernmental agreement 

between the U.S. and any other jurisdiction, which (in either case) 

facilitates the implementation of any law, regulation or official 

interpretation referred to in paragraph (a) above; and 

(c) any agreement entered into in connection with any treaty, law, 

regulation or official interpretation referred to in paragraphs (a) or (b) 
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above with the U.S. Internal Revenue Service, the U.S. government or 

any governmental or taxation authority in any other jurisdiction. 

“FATCA Deduction” means a deduction or withholding from a payment under 

an Interim Document attributable to FATCA. 

“FATCA Exempt Party” means a Party that is entitled to receive payments 

free from any FATCA Deduction. 

“Financial Adviser” means Lazard & Co., Limited, acting in its capacity as 

financial adviser to the Parent and CD&R in connection with the Acquisition. 

“Final Maturity Date” means 90 days after the Closing Date or, if that date is 

not a Business Day, the Business Day immediately after that date. 

“Funding Rate” means any individual rate notified by an Interim Lender to the 

Interim Facility Agent pursuant to Clause 8.4 (Cost of funds).  

“Funds Flow” means the funds flow statement delivered by the Parent pursuant 

to Schedule 3 (Conditions Precedent). 

“Group” means the Parent and its Subsidiaries from time to time. 

“Group Company” means a member of the Group, including, from the Closing 

Date, the Target Group. 

“Historic Primary Term Rate” means in relation to any Term Rate Loan, the 

most recent applicable Primary Term Rate for the currency of that Interim Loan 

and for a period equal in length to the Interest Period of that Interim Loan and 

which is as of a day which is no more than five Reference Rate Business Days 

before the Quotation Day.  

“Holding Company” means in relation to a company or corporation, any other 

company or corporation in respect of which it is a Subsidiary. 

“Increased Cost” has the meaning ascribed to it in Clause 10.1 (Increased 

Costs). 

“Insolvency Event” means, in relation to any Obligor: 

(a) any resolution is passed or order made for the winding up, dissolution, 

administration or reorganisation of that Obligor, a moratorium is 

declared in relation to any indebtedness of that Obligor or an 

administrator is appointed to that Obligor; 

(b) any composition, compromise, assignment or arrangement is made with 

any of its creditors by reason of financial difficulties affecting such 

Obligor; 

(c) the appointment of any liquidator, receiver, administrator, 

administrative receiver, compulsory manager or other similar officer in 
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respect of that Obligor or any of its assets with a value in excess of 

£50,000,000 (or its equivalent in other currencies); or 

(d) any analogous procedure or step is taken in any jurisdiction, 

save in each case any liquidation, reorganisation, arrangement, adjustment, 

proposal or composition which is in each case on a solvent basis of an Obligor 

that does not constitute a Major Default. 

“Instructing Lenders” means at any time the Majority Interim Lenders. 

“Interest Period” means each period determined under this Agreement by 

reference to which interest on an Interim Loan or an overdue amount is 

calculated. 

“Interim Commitment” means, in relation to an Underwriter or any other 

Interim Lender, the aggregate of its Interim Term Commitments and its Interim 

Revolving Commitment, in each case to the extent not cancelled, reduced or 

transferred by it under this Agreement. 

“Interim Documents” means each of this Agreement, the Senior Fee Letter, 

the Bridge Fee Letter, the fee letter between the Borrower and the Agents, the 

Security Documents, any Reference Rate Supplement, any Compounding 

Methodology Supplement and any other document designated as such in writing 

by the Interim Facility Agent and the Parent. 

“Interim Facilities” has the meaning ascribed to it in Clause 2.1 (Availability). 

“Interim Lender” means: 

(a) each Original Interim Lender; and 

(b) any other person to whom any participation or interest in an Interim 

Loan or any Interim Commitment is transferred after the date of this 

Agreement pursuant to Clause 24 (Changes to Parties),  

provided that in each case it has an outstanding Interim Commitment or 

participation in an Interim Loan or any amount is (actually or contingently) 

owed to or by it under the Interim Documents in this capacity. 

“Interim Liabilities” means the Liabilities owed by any Obligor to the Interim 

Finance Parties under the Interim Documents. 

“Interim Loan” means the principal amount of each borrowing under an 

Interim Facility or the principal amount outstanding of that borrowing at any 

time. 

“Interim Revolving Commitment” means:  
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(a) in relation to the Underwriters, the amount designated as such and set 

opposite its name in Schedule 4 (Interim Commitments), plus the amount 

of any Interim Revolving Commitment it acquires; and 

(b) in relation to any other Interim Lender, the amount of any Interim 

Revolving Commitment it acquires,  

in each case to the extent not cancelled, reduced or transferred by it under this 

Agreement. 

“Interim Revolving Facility” has the meaning ascribed to it in Clause 2.1 

(Availability). 

“Interim Revolving Loan” means a loan made under the Interim Revolving 

Facility. 

“Interim Secured Parties” means each Interim Finance Party from time to time 

party to this Agreement and any receiver or delegate appointed by the Interim 

Security Agent. 

“Interim Security” means the security created or expressed to be created in 

favour of the Interim Security Agent (on behalf of the Interim Secured Parties) 

pursuant to the Security Documents. 

“Interim Term Commitment” means:  

(a) in relation to each original Interim Lender, the amount designated as 

such and set opposite its name in Schedule 4 (Interim Commitments), 

plus the amount of any Interim Term Commitment it acquires; and 

(b) in relation to any other Interim Lender, the amount of any Interim Term 

Commitment it acquires,  

in each case to the extent not cancelled, reduced or transferred by it under this 

Agreement. 

“Interim Term Facility” has the meaning ascribed to it in Clause 2.1.  

“Interim Term Loan” means the principal amount of each borrowing under 

the Interim Term Facility or the principal amount outstanding of that borrowing 

at any time. 

“Internal Revenue Code” means the United States Internal Revenue Code of 

1986, as amended from time to time. 

“Interpolated Historic Primary Term Rate” means, in relation to any Term 

Rate Loan, the rate (rounded to the same number of decimal places as the two 

relevant Primary Term Rates) which results from interpolating on a linear basis 

between: 

(a) either 
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(i) the most recent applicable Primary Term Rate for the longest 

period (for which that Primary Term Rate is available) which is 

less than the Interest Period of that Interim Loan; or  

(ii) if no such Primary Term Rate is available for a period which is 

less than the Interest Period of that Interim Loan, the most recent 

applicable Overnight Rate (if any) for a day which is no more 

than two Reference Rate Business Days before the Quotation 

Day; and  

(b) the most recent applicable Primary Term Rate for the shortest period (for 

which that Primary Term Rate is available) which exceeds the Interest 

Period of that Interim Loan, 

each of which is as of a day which is no more than five days before the Quotation 

Day. 

“Interpolated Primary Term Rate” means in relation to any Term Rate Loan, 

the rate (rounded to the same number of decimal places as the two relevant 

Primary Term Rates) which results from interpolating on a linear basis between:  

(a) either: 

(i) the applicable Primary Term Rate for the longest period (for 

which that Primary Term Rate is available) which is less than the 

Interest Period of that Interim Loan; or  

(ii) if no such Primary Term Rate is available for a period which is 

less than the Interest Period of that Term Rate Loan, the 

applicable Overnight Rate (if any) for the Overnight Reference 

Day; and  

(b) the applicable Primary Term Rate for the shortest period (for which that 

Primary Term Rate is available) which exceeds the Interest Period of 

that Interim Loan,  

each as of the Quotation Time. 

“Investors” means, collectively: 

(a) the Co-Investors; 

(b) CD&R; 

(c) CD&R Fund XI; 

(d) any other investment fund or vehicle which is managed and/or advised 

by, or an Affiliate of, CD&R or its Affiliates;  
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(e) any person controlling, controlled by or under common control with 

CD&R Fund XI, CD&R, or any other fund or vehicle managed by 

CD&R or its Affiliates;  

(f) any limited partner of CD&R Fund XI or Affiliates of such limited 

partner; and  

(g) managing directors, directors, officers, employees and other members of 

management of any of the Obligors and/or any of their Subsidiaries. 

“Liabilities” means all present and future liabilities and obligations at any time 

of any Obligor to any Interim Finance Party under the Interim Documents, both 

actual and contingent and whether incurred solely or jointly or as principal or 

surety or in any other capacity together with any of the following matters 

relating to or arising in respect of those liabilities and obligations: 

(a) any refinancing, novation, deferral or extension; 

(b) any claim for breach of representation, warranty or undertaking or on an 

event of default or under any indemnity given under or in connection 

with any document or agreement evidencing or constituting any other 

liability or obligation falling within this definition; 

(c) any claim for damages or restitution; and 

(d) any claim as a result of any recovery by any debtor of a payment on the 

grounds of preference or otherwise, 

and any amounts which would be included in any of the above but for any 

discharge, non-provability, unenforceability or non-allowance of those amounts 

in any insolvency or other proceedings. 

“Lookback Period” means the number of days specified as such in the 

applicable Reference Rate Terms. 

“Major Default” means in relation to an Obligor only (and not, for the 

avoidance of doubt, relating to or with respect to any other member of the Group 

or the Target Group or any procurement obligations of an Obligor with respect 

to any member of the Group or the Target Group or any Group Company):  

(a) an event or circumstance set out in Clause 14.3(a) (Payment Default) (in 

so far as it relates to payment of principal and/or interest and/or fees 

specified in the fee letters referred to in paragraph 6(c) of Schedule 3 

(Conditions Precedent)), 14.3(b) (Breach of other obligations) but only 

in so far as it relates to any of the undertakings listed in paragraph (a) of 

the definition of Major Undertaking, 14.3(c) (Misrepresentation) but 

only in so far as it relates to any of the representations listed in paragraph 

(a) of the definition of Major Representation, 14.3(d) (Invalidity / 

Repudiation), 14.3(e) (Insolvency and Insolvency Proceedings) 
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(excluding Clauses 14.3(e)(ii) and 14.3(e)(v) and 14.3(e)(vi)) or 14.3(g) 

(Change of Control); and 

(b) any other event or circumstance set out in Clause 14.3 (Major Default), 

provided that any reference to an Interim Document in any of the above 

referenced clauses shall be deemed to be a reference to this Agreement, the 

Senior Fee Letter, the Bridge Fee Letter and the Security Documents only. 

“Major Representation” means in relation to an Obligor only (and not, for the 

avoidance of doubt, relating to or with respect to any other member of the Group 

or the Target Group or any procurement obligations of an Obligor with respect 

to any member of the Group or the Target Group or any Group Company): 

(a) a representation or warranty set out in Clause 14.1 (Major 

Representations) (excluding any such representation or warranty under 

Clauses 14.1(b)(iii) (Power and Authority), 14.1(c)(iii) (No Conflict), 

14.1(e)(iii) (Consents), 14.1(f)(i) (Assets), 14.1(g) (Holding Company), 

14.1(h) (No Winding up or Insolvency), 14.1(i) (Anti-corruption and 

anti-money laundering laws) or 14.1(j) (Sanctions)); and 

(b) any other representation or warranty set out in Clause 14.1 (Major 

Representations), 

provided that any reference to an Interim Document in any of the above 

referenced clauses shall be deemed to be a reference to this Agreement, the 

Senior Fee Letter, the Bridge Fee Letter and the Security Documents only. 

“Major Undertaking” means in relation to an Obligor only (and not, for the 

avoidance of doubt, relating to or with respect to any other member of the Group 

or the Target Group or any procurement obligations of an Obligor with respect 

to any member of the Group or the Target Group or any Group Company): 

(a) an undertaking set out in Clause 14.2 (Major Undertakings) (excluding 

any such undertakings under Clauses 14.2(e) (Pari passu), 14.2(h) 

(Compliance with laws), 14.2(i) (Holding Company), 14.2(k) (Further 

Assurance), 14.2(l) (Sanctions), 14.2(m) (Anti-corruption law), 

14.2(n)(i)(B) (Progress of Scheme), 14.2(n)(ii)(B) (Progress of Offer), 

14.2(n)(ii)(D) (Delisting; Squeeze out) and 14.2(n)(iii) (General 

Acquisition Undertakings); and 

(b) any other undertaking set out in Clause 14.2 (Major Undertakings), 

provided that any reference to an Interim Document in any of the above 

referenced clauses shall be deemed to be a reference to this Agreement, the 

Senior Fee Letter, the Bridge Fee Letter and the Security Documents only. 

“Majority Interim Lenders” means, at any time, Interim Lenders: 
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(a) whose Interim Commitments then aggregate to more than 50 per cent. 

of the Total Interim Commitments; or  

(b) if the Total Interim Commitments have then been reduced to zero, whose 

Interim Commitments aggregated to more than 50 per cent. of the Total 

Interim Commitments immediately before that reduction. 

“Market Disruption Rate” means the rate (if any) specified as such in the 

applicable Reference Rate Terms. 

“Material Adverse Effect” means, taking into account all relevant 

circumstances: 

(a) a material adverse effect on (i) the consolidated business, assets or 

financial condition of the Group taken as a whole or (ii) the ability of 

the Obligors, taken as a whole, to perform their payment obligations 

under the Interim Documents; or 

(b) an event or circumstance which, subject to the Reservations and any 

applicable perfection requirements, adversely affects the validity or 

enforceability of any Interim Document to an extent which is materially 

adverse to the interests of the Interim Finance Parties under the Interim 

Documents taken as a whole and which, if capable of remedy, is not 

remedied within 15 Business Days of the Parent becoming aware of the 

issue or being given notice of the issue by the Interim Facility Agent or 

the Interim Security Agent (in each case, acting on the instructions of 

the Majority Interim Lenders). 

“Member State” means a member state of the European Union.  

“Minimum Sponsor Contribution” has the meaning given to that term in the 

Commitment Letter. 

“New Interim Lender” has the meaning ascribed to it in Clause 24.2 (Transfers 

by Interim Lenders). 

“Notes” has the meaning given to it in the Engagement Letter.  

“Notice” has the meaning ascribed to it in Clause 21.1 (Mode of Service). 

“Obligor” means the Parent, Midco, Holdco, or Bidco.  

“OFAC” means the Office of Foreign Assets Control of the United States 

Department of the Treasury.  

“OCS Holdco 2 Limited” means OCS Holdco 2 Limited, a limited liability 

company incorporated under the laws of England and Wales with company 

number 14112166. 

“Offer” means a contractual takeover offer (within the meaning of Section 974 

of the Companies Act 2006) which is made by Bidco to effect the Acquisition 
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substantially on the terms set out in the Offer Transaction Documents, to acquire 

the Target Shares not already owned by the Group, as such Offer may, from 

time to time, be amended as permitted in accordance with the terms of this 

Agreement or otherwise with the consent of the Majority Interim Lenders. 

“Offer Conversion” means Bidco withdrawing the Scheme and issuing an 

Offer Press Release in accordance with Clause 2.3 (Conversion from Scheme to 

Offer). 

“Offer Conversion Notice” has the meaning given to that term in paragraph (a) 

of Clause 2.3 (Conversion from Scheme to Offer). 

“Offer Document” means an offer document to be despatched to shareholders 

of the Target in respect of an Offer. 

“Offer Transaction Documents” means (a) the Offer Document, (b) any Offer 

Press Release, and (c) any other document designated as an “Offer Transaction 

Document” by each of (i) the Interim Facility Agent and (ii) the Parent. 

“Offer Press Release” means a press announcement made in compliance with 

Rule 2.7 of the Takeover Code by Bidco announcing a firm intention to make 

the Offer. 

“Oscar Vendor Loan Note Documents” has the meaning given to that term in 

the Existing Senior Facilities Agreement. 

“Other Divisions” has the meaning ascribed to it in Clause 18.22 

(Communications and Information). 

“Participating Member State” means any Member State that has the Euro as 

its lawful currency in accordance with legislation of the European Community 

relating to Economic and Monetary Union.  

“Party” means a party to this Agreement. 

“Payee” has the meaning ascribed to it in Clause 11.3 (Assumed Receipt). 

“Payment Currency” has the meaning ascribed to it in Clause 12.4 (Currency 

Indemnity). 

“Permitted Disposal” means any sale, lease, licence, transfer or other disposal, 

which is: 

(a) on or prior to the Closing Date, permitted under section 4 (Asset Sales) 

of Schedule 24 (Negative Covenants) of the Existing Senior Facilities 

Agreement; 

(b) of assets (other than the Target Shares and shares in Midco, Holdco or 

Bidco) by an Obligor to another Obligor or disposals to a member of the 

Target Group to the extent permitted by Clause 14.2(j) (Loans or credit); 
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(c) expressly contemplated by the Structure Memorandum (other than with 

respect to any “exit” steps);  

(d) of cash or Cash Equivalent Investments not otherwise prohibited by this 

Agreement; 

(e) arising as a result of any Permitted Security;  

(f) required by law or regulation or any order of any government entity;  

(g) of assets (other than shares and businesses) in the ordinary course of day 

to day business and on arm’s length terms;  

(h) a surrender for group relief;  

(i) of assets (other than the Target Shares and the shares in Midco, Holdco 

or Bidco) where the net consideration receivable (when aggregated with 

net consideration receivable for any other sale, lease, licence, transfer or 

other disposal not allowed under the preceding paragraphs) does not 

exceed £50,000,000 (or its equivalent in other currencies) in aggregate; 

and 

(j) the Group Consolidation Transaction (as defined in the Senior Term 

Sheet). 

“Permitted Distribution” means payments from time to time (including any 

applicable amounts in respect of VAT or similar Taxes chargeable on such 

payment which are due and payable at the time) of, or payments to enable 

payment, directly or indirectly, of: 

(a) on or prior to the Closing Date, amounts permitted under part 2 

(Restricted Payments) of Schedule 24 (Negative Covenants) of the 

Existing Senior Facilities Agreement; 

(b) any costs, fees and expenses (including any Tax thereon) and all capital 

stamp, documentary, registration or other Taxes incurred by or on behalf 

of any Holding Company of the Parent or any Obligor in connection 

with the Acquisition or any associated financing; 

(c) amounts expressly contemplated by the Structure Memorandum (other 

than with respect to any “exit” steps) or arising pursuant to the Group 

Consolidation Transaction; 

(d) any Taxes payable by any Holding Company of the Parent from time to 

time or any Obligor to any taxing authority, and any payments made by 

any Group Company to any Holding Company of the Parent from time 

to time or any Obligor pursuant to any arrangement in respect of any 

consolidated, combined, affiliated or unitary tax group or any surrender 

of group relief, provided that such taxes are solely attributable to it 

acting as a Holding Company of the Group; 
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(e) any amounts payable in connection with the customary indemnification 

and reimbursement of, or in respect of directors’ or officers’ liability 

insurance in relation to, directors, officers and employees of any 

Holding Company of the Parent, or the Parent itself, or any Obligor 

and/or their subsidiaries relating to their serving in such capacity; and 

(f) financial obligations and liabilities properly and reasonably incurred by 

any Holding Company of the Parent (attributable to it acting as a holding 

company of the Group) or any Obligor in the ordinary course of 

maintaining its corporate existence, obligations and liabilities for the 

payment of Taxes, fees, costs and expenses in connection with 

compliance with applicable rules and regulations of any relevant 

governmental or regulatory bodies, audit fees, non-executive directors’ 

fees, costs of administration, shareholder communications and meetings 

and legal expenses. 

“Permitted Financial Indebtedness” means financial indebtedness: 

(a) on or prior to the Closing Date, permitted under section 1 (Limitation of 

Indebtedness) of Schedule 24 (Negative Covenants) of the Existing 

Senior Facilities Agreement;  

(b) (i) arising under the Interim Documents, (ii) any permanent or bridge 

facilities put in place under the Senior Facilities Agreement, the Bridge 

Facility Agreement (or the Notes) and related finance documents with 

respect to such facilities to refinance in full an Interim Facility and (iii) 

any permanent facilities (and related finance documents) put in place on 

terms contemplated by the Commitment Letter to refinance in full any 

Interim Facility; 

(c) arising under any debt which is subordinated to the facilities made 

available under this Agreement on terms satisfactory to the Majority 

Interim Lenders (acting reasonably); 

(d) arising under a Permitted Guarantee;  

(e) arising from any indebtedness owed by an Obligor to another Obligor or 

to a member of the Target Group;  

(f) arising from loans or indebtedness described in the Structure 

Memorandum (other than with respect to any “exit” steps) provided that, 

with respect to any loan from a Holding Company of the Parent to the 

Parent, such loan must be subordinated on terms satisfactory to the 

Interim Facility Agent (acting reasonably); 

(g) arising from loans or credits made pursuant to a tax consolidation 

agreement or any similar arrangement in respect of any consolidated, 

combined, affiliated or unitary tax group or surrender of group relief; 
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(h) incurred pursuant to any hedging transaction entered into in connection 

with any Interim Document or the permanent or bridge facilities put in 

place under the Senior Facilities Agreement, the Bridge Facility 

Agreement (or the Notes) or any other permanent facilities put in place 

on terms contemplated by the Commitment Letter to refinance in full the 

Interim Facilities;  

(i) arising out of guarantees and indemnities in favour of banks to facilitate 

any netting or set off arrangements entered into in the ordinary course 

of banking and other trading arrangements for the purposes of netting 

credit and debit balances of the Obligors and, from the Closing Date, the 

Obligors and the members of the Target Group; and  

(j) not permitted by the preceding paragraphs and the outstanding principal 

amount of which does not exceed £50,000,000 (or its equivalent in other 

currencies) in aggregate at any time. 

“Permitted Guarantee” means: 

(a) on or prior to the Closing Date, any guarantee permitted under the 

Existing Senior Facilities Agreement; 

(b) any guarantee by an Obligor of the obligations of another Obligor; 

(c) any guarantee assumed or issued by an Obligor pursuant to the Structure 

Memorandum (other than with respect to any “exit” steps);  

(d) any guarantee guaranteeing performance by, from the Closing Date, a 

member of the Target Group under any contract entered into in the 

ordinary course of business; 

(e) any guarantee permitted as Permitted Financial Indebtedness including 

under this agreement;  

(f) any guarantee given in respect of the netting or set off arrangements 

permitted pursuant to paragraph (d) of the definition of Permitted 

Security; and 

(g) any guarantee made pursuant to a tax consolidation agreement or any 

similar arrangement in respect of any consolidated, combined, affiliated 

or unitary tax group or any surrender of group relief.  

“Permitted Investment” means, on or prior to the Closing Date, any Permitted 

Investment under, and as defined in, the Existing Senior Facilities Agreement. 

“Permitted Security” means: 

(a) on or prior to the Closing Date, any security permitted under part 6 

(Liens) of Schedule 24 (Negative Covenants) of the Existing Senior 

Facilities Agreement; 
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(b) any security contemplated or constituted by the Security Documents and 

any security securing the permanent or bridge facilities put in place 

under the Senior Facilities Agreement or the Bridge Facility Agreement 

(or the Notes) or any other permanent facilities put in place on terms 

contemplated by the Commitment Letter to refinance in full the Interim 

Facilities or securing indebtedness under related finance documents; 

(c) any lien arising by operation of law and not as a result of any default or 

omission in the ordinary course of business; 

(d) any netting or set off arrangement entered into in the ordinary course of 

banking arrangements for the purpose of netting debit and credit 

balances of the Obligors and, from the Closing Date, the Obligors and 

members of the Target Group, in each case, established without the 

intention of preferring any such creditors; 

(e) any security granted as part of a banker’s standard terms and conditions 

in respect of an account held with such bank; 

(f) any security for the payment of Taxes not yet overdue or for the non-

payment of Taxes which are not material or which are being contested 

in good faith by appropriate proceedings which are being diligently 

conducted provided that adequate reserves with respect thereto are 

maintained on the books of the relevant member(s) of the Group in 

accordance with the Accounting Principles; and  

(g) any security securing indebtedness the outstanding principal amount of 

which (when aggregated with the outstanding principal amount of any 

other indebtedness which has the benefit of security given by any 

Obligor other than any permitted under paragraphs (a) to (f) above) does 

not exceed £50,000,000 (or its equivalent in other currencies). 

“Person” means any natural person, corporation, business trust, joint venture, 

association, company, limited liability company, partnership or other entity. 

“Post-Closing Security Documents” has the meaning ascribed to it in Clause 

15(b) (Conditions Subsequent). 

“Primary Term Rate” means the rate specified as such in the applicable 

Reference Rate Terms.  

“Qualifying Interim Finance Party” means, in respect of a payment made by 

an Obligor to that Interim Finance Party under the Interim Documents, an 

Interim Finance Party which (i) fulfils the conditions (if any) imposed by the 

Relevant Jurisdiction of the relevant Obligor in order for such payment not to 

be subject to (or, as the case may be, be exempt from) any deduction or 

withholding for or on account of any Relevant Tax (other than pursuant to a 

Double Taxation Treaty) or (ii) is a Treaty Lender. 
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“Quotation Day” means the day specified as such in the applicable Reference 

Rate Terms. 

“Quotation Time” means the relevant time (if any) specified as such in the 

applicable Reference Rate Terms. 

“Quoted Tenor” means, in relation to the Primary Term Rate for a Term 

Reference Rate applicable to Interim Loans in a currency, any period for which 

that Primary Term Rate is customarily displayed on the relevant page or screen 

of an information service. 

“Recovery” has the meaning ascribed to it in Clause 19.1 (Recoveries). 

“Recovering Interim Lender” has the meaning ascribed to it in Clause 19.1 

(Recoveries). 

“Reference Rate Business Day” means any day specified as such in the 

applicable Reference Rate Terms. 

“Reference Rate Floor” means, with respect to an Interim Loan under an 

Interim Facility, the percentage rate per annum indicated in the column titled 

“Reference Rate Floor” for the currency of that Interim Loan in the table below:  

Facility Currency of Loan 
Reference Rate Floor  

(per cent. per annum) 

Interim Term Facility All currencies Zero  

Interim Revolving 

Facility 

All currencies Zero 

 

“Reference Rate Supplement” means, in relation to any currency, a document 

which: 

(a) is agreed in writing by the Parent, the Interim Facility Agent (in its own 

capacity) and the Interim Facility Agent (acting on the instructions of 

the Majority Interim Lenders);  

(b) specifies for that currency the relevant terms which are expressed in this 

Agreement to be determined by reference to Reference Rate Terms;  

(c) specifies whether that currency is a Compounded Rate Currency or a 

Term Rate Currency; and 

(d) has been made available to the Parent and each Interim Finance Party. 

“Reference Rate Terms” means, in relation to: 

(a) a currency; 

(b) an Interim Loan or an Unpaid Sum in that currency;  
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(c) an Interest Period for that Interim Loan or Unpaid Sum (or other period 

for the accrual of commission or fees in a currency); or 

(d) any term of this Agreement relating to the determination of a rate of 

interest in relation to such an Interim Loan or Unpaid Sum, 

the terms set out for that currency, and (where such terms are set out for different 

categories of Interim Loan, Unpaid Sum or accrual of commission or fees in 

that currency) for the category of that Interim Loan, Unpaid Sum or accrual, in 

Schedule 6 (Reference Rate Terms) or in any Reference Rate Supplement.  

“Related Fund” means in relation to a fund, vehicle or account (the “First 

Fund”), a fund, vehicle or account which is managed or advised directly or 

indirectly by the same investment manager or investment adviser as the First 

Fund or is an Affiliate of a fund, vehicle or account which is managed or advised 

by the same investment manager or investment adviser as the First Fund, or, if 

it is managed by a different investment manager or investment adviser, a fund, 

vehicle or account whose investment manager or investment adviser is an 

Affiliate of the investment manager or investment adviser of the First Fund or 

is an Affiliate of a fund, vehicle or account whose investment manager or 

investment adviser is an Affiliate of the investment manager or investment 

adviser of the First Fund. 

“Relevant Interbank Market” means in relation to euro, the European 

interbank market and, in relation to any other currency, the London interbank 

market.  

“Relevant Jurisdiction” means, in relation to any Obligor (including, for the 

avoidance of doubt, Midco), its jurisdiction of organisation or incorporation. 

“Relevant Margin” means: 

(a) in relation to the Interim Revolving Facility, 3.75 per cent. per annum; 

and  

(b) in relation to the Interim Term Facility, 5.00 per cent. per annum. 

“Relevant Market” means the market specified as such in the applicable 

Reference Rate Terms. 

“Relevant Tax” means, in relation to a payment which falls to be made 

hereunder by an Obligor (or by the Interim Facility Agent in connection with 

any payment by an Obligor) to an Interim Finance Party, any Taxes imposed by 

the laws of (a) the Relevant Jurisdiction of such Obligor, (b) any other 

jurisdiction from which, or through which, such payment is made, (c) any 

political sub-division of the Relevant Jurisdiction of such Obligor, or any such 

other jurisdiction to which reference is made in paragraph (b) above but 

excluding in each case (x) any Taxes imposed on or calculated by reference to 

the overall net income of the relevant Interim Finance Party (or to an equivalent 

income or similar tax base), (y) any Taxes imposed on or calculated by reference 
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to the overall net income of the Facility Office of such Interim Finance Party 

(or to an equivalent income or similar tax base), and (z) any franchise taxes, 

branch taxes, taxes on doing business or taxes imposed on the overall capital or 

net worth of such Interim Finance Party or on equity and liabilities of such 

Interim Finance Party (or any group of which it is or has been a member), and 

“Relevant Taxes” and cognate expressions shall be construed accordingly. 

“Reporting Day” means the day (if any) specified as such in the applicable 

Reference Rate Terms. 

“Reporting Time” means the relevant time (if any) specified as such in the 

applicable Reference Rate Terms. 

“Reports” means: 

(a) the legal due diligence report prepared by Weil Gotshal & Manges 

(London) LLP in respect of the Target; 

(b) the financial due diligence report prepared by KPMG; 

(c) the tax due diligence report prepared by KPMG; 

(d) the synergy report prepared by BCG; and 

(e) the commercial due diligence report prepared by Bain. 

“Reservations” means the principle that equitable remedies may be granted or 

refused at the discretion of the court, the limitation on enforcement by laws 

relating to insolvency, reorganisation and other laws generally affecting the 

rights of creditors, the time barring of claims under any applicable limitation 

statutes, the possibility that an undertaking to assume liability for or to 

indemnify a person against non-payment of stamp duty may be void, defences 

of set-off or counterclaim and similar principles, rights and defences under the 

laws of any jurisdiction in which the relevant obligation may have to be 

performed and any other general principles of law which are referred to in any 

legal opinion referred to in Schedule 3 (Conditions Precedent). 

“Resolution Authority” means any body which has authority to exercise any 

Write-down and Conversion Powers. 

“Restricted Country” means a country or territory that is, or whose 

government is, the subject of Sanctions broadly prohibiting dealings with such 

government, country or territory. As of the date of this Agreement, the Parties 

agree that the only Restricted Countries in the world are the non Ukrainian 

government controlled regions of Ukraine, Belarus, Cuba, Iran, North Korea, 

Russia, Sudan and Syria. 

“Restricted Country Person” has the meaning given to that term in Clause 

14.1(j) (Sanctions). 



 

28 

 
509882619v12 

“Rights of Recourse” means any and all rights, actions and claims that any 

Obligor may have against any Obligor or member of the Group as a result of 

having granted any Interim Security or any guarantee in order to secure or 

guarantee all or part of the Interim Liabilities including, in particular, any right 

to be repaid by, to receive any amount from or to be indemnified by, any such 

other Obligor, member of the Group, or any right of recourse by way of 

subrogation or any other similar right, action or claim under any applicable law, 

whether such right arise by law, contract or otherwise. 

“RFR” means the rate specified as such in the applicable Reference Rate Terms. 

“RFR Banking Day” means any day specified as such in the applicable 

Reference Rate Terms. 

“Sanctioned Person” has the meaning given to that term in Clause 14.1(j) 

(Sanctions). 

“Sanctions” means any economic or trade sanction laws or regulations or 

restrictive measures (including embargoes) which are self-executing, legal, 

valid, binding and enforceable that are enacted, administered, imposed or 

enforced by the United States government and/or the United Nations and/or the 

European Union and/or any Member State and/or the United Kingdom and/or 

the Canadian government or the respective governmental institutions and 

agencies of any of the foregoing, including without limitation, OFAC, the 

United States Department of State and/or the United Nations Security Council 

and/or His Majesty’s Treasury or other relevant sanctions authority of the 

United States, the United Nations, the European Union, the United Kingdom or 

Canada (or any of their agencies) which administers legally binding economic 

or trade sanctions. 

“Sanctions Authority” means the respective governmental institutions and 

agencies of the United States government, the Canadian government, the 

European Union and its Member States, the United Kingdom and the United 

Nations, and includes, without limitation, OFAC, the United States Department 

of State, Global Affairs Canada, the Department of Public Safety Canada, the 

United Nations Security Council and/or His Majesty’s Treasury. 

“Scheme” means a scheme of arrangement under Part 26 of the Companies Act 

2006 to be proposed by the Target to its shareholders in connection with the 

Acquisition substantially on the terms set out in the Scheme Press Release and 

in accordance with the other Scheme Documents, as such scheme may from 

time to time be amended as permitted in accordance with the terms of this 

Agreement. 

“Scheme Circular” means a circular (including any supplementary circular) to 

be issued by the Target to its shareholders setting out the Scheme Resolutions, 

and the proposals for and the terms of the Scheme pursuant to Part 26 of the 

Companies Act 2006. 
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“Scheme Court Order” means an order of the Court sanctioning the Scheme 

pursuant to section 899 of the Companies Act 2006. 

“Scheme Press Release” means a press announcement made in compliance 

with Rule 2.7 of the Takeover Code by Bidco announcing a firm intention to 

make an offer by way of the Scheme and confirming that, as at the date of such 

press release, the Acquisition was recommended to the Target shareholders by 

its board of directors. 

“Scheme Documents” means each of the Scheme Press Release, the Scheme 

Circular, the Scheme Resolutions, the Scheme Court Order and any other 

document designated as a “Scheme Document” by each of (i) the Interim 

Facility Agent and (ii) the Parent. 

“Scheme Resolutions” means the resolutions of the holders of the Target 

Shares which are required to implement the Scheme, in the form set out in the 

Scheme Circular and which are to be proposed at the general meeting and the 

Court meeting required in connection with the Scheme. 

“Security Documents” means: 

(a) an English law governed debenture executed by the Parent, Midco, 

Holdco, and Bidco creating security over all or substantially all of their 

assets (including share security over shares owned by Parent, Midco, 

Holdco and Bidco in members of the Group, an assignment of any 

intercompany loans to which they are a party and a charge over their 

material bank accounts); 

(b) a Scottish law governed pledge executed by Bidco over the Target 

Shares, to be entered into within twenty (20) Business Days from the 

Closing Date; and  

(c) a Scottish law governed assignation in security executed by Bidco over 

the receivables owed to Bidco by the Target, to be entered into within 

twenty (20) Business Days from the Closing Date, 

in each case, subject to and in accordance with the Security Principles.  

“Security Interest” means any mortgage, charge, pledge, lien or other security 

interest securing any obligation of any person or any other agreement or 

arrangement having a similar effect. 

“Security Principles” has the meaning given to it in the Commitment Letter. 

“Senior Facilities Agreement” has the meaning given to it in the Commitment 

Letter. 

“Senior Fee Letter” means the letter dated on or about the date of the 

Commitment Letter from the Lead Arrangers to Midco and countersigned by 
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Midco specifying certain fees to be paid in connection with the Senior Facilities 

(as defined in the Commitment Letter). 

“Signing Date” means the date of this Agreement. 

“Squeeze-Out Procedures” means, if Bidco becomes entitled to give notice 

under section 979 of the Companies Act 2006, the procedure to be implemented 

following the Unconditional Date under section 979 of the Companies Act 2006 

to acquire all of the outstanding shares in the Target which Bidco has not 

acquired, contracted to acquire or in respect of which it has not received valid 

acceptances. 

“Squeeze-Out Settlement Date” means the date on which the consideration is 

last paid to shareholders of the Target in relation to the Squeeze-Out Procedures. 

“Sterling” and “£” means the lawful currency of the United Kingdom.  

“Structure Memorandum” has the meaning given to it in the Commitment 

Letter. 

“Subsidiary” means any of: 

(a) a subsidiary within the meaning of section 1159 of the Companies Act 

2006; 

(b) a subsidiary undertaking within the meaning of section 1162 of the 

Companies Act 2006; 

(c) an entity of which a Person has direct or indirect control or owns directly 

or indirectly more than 50 per cent. of the voting capital or similar right 

of ownership and control for this purpose means the power to direct the 

management and the policies of the entity whether through the 

ownership of voting capital, by contract or otherwise; and 

(d) an entity treated as a subsidiary in the financial statements of any person 

pursuant to the Accounting Principles. 

“T2” means the real time gross settlement system operated by the Eurosystem, 

or any successor system.  

“Takeover Code” means the City Code on Takeovers and Mergers, as 

administered by the Takeover Panel, as may be amended from time to time. 

“Takeover Panel” means the Panel on Takeovers and Mergers. 

“Target” means Mitie Group plc. 

“Target Group” means the Target and its Subsidiaries from time to time. 

“Target Shares” means the entire issued and to be issued share capital of the 

Target to be acquired pursuant to the Acquisition. 
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“TARGET Day” means any day on which T2 is open for the settlement of 

payments in euro. 

“Tax” means any tax, levy, impost, duty or other charge or withholding of a 

similar nature (including any related interest or penalty) that is imposed by any 

governmental authority and Taxation shall be construed accordingly. 

“Tax Credit” means a credit against or a relief or remission for, or repayment 

of, any Tax. 

“Tax Deduction” means a deduction or withholding for or on account of Tax 

from any payment under an Interim Document other than a FATCA Deduction. 

“Term Rate Currency” means: 

(a) euro;  

(b) US dollars; and 

(c) any currency specified as such in a Reference Rate Supplement relating 

to that currency, 

to the extent, in any case, not specified otherwise in a subsequent 

Reference Rate Supplement. 

“Term Rate Loan” means any Interim Loan or, if applicable, Unpaid Sum in a 

Term Rate Currency to the extent that it is not, or has not become a 

“Compounded Rate Loan” for its then current Interest Period pursuant to Clause 

8.1 (Interest calculation if no Primary Term Rate).  

“Term Reference Rate” means, in relation to a Term Rate Loan, the percentage 

rate per annum which is the aggregate of: 

(a) either: 

(i) the applicable Primary Term Rate as of the Quotation Time for 

a period equal in length to the Interest Period of that Interim 

Loan; or 

(ii) as otherwise determined pursuant to Clause 8.1 (Interest 

calculation if no Primary Term Rate); and 

(b) the applicable Credit Adjustment Spread (if any), 

and if, in either case, that rate is less than the applicable Reference Rate Floor, 

the Term Reference Rate shall be deemed to be the applicable Reference Rate 

Floor.  

“Term Sheet” means the Term Sheet as defined in and attached to the 

Commitment Letter. 
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“Total Interim Commitments” means at any time the aggregate of all the 

Interim Commitments. 

“Total Interim Revolving Facility Commitments” means at any time the 

aggregate of all the Interim Revolving Commitments. 

“Total Interim Term Facility Commitments” means at any time the aggregate 

of all the Interim Term Commitments. 

“Transaction Documents” means the Interim Documents and the Acquisition 

Documents. 

“Transfer Certificate” means a certificate substantially in the form set out in 

Schedule 2 (Form of Transfer Certificate) to this Agreement or in any other 

form that the Interim Facility Agent and the Parent may agree. 

“Transfer Date” has the meaning ascribed to it in Clause 24.3 (Method of 

Transfers). 

“Treaty Lender” means in respect of a payment made by an Obligor to that 

Interim Finance Party under the Interim Documents, an Interim Finance Party 

which (a) is treated as resident (within the meaning of the relevant Double 

Taxation Treaty) in a Treaty State, (b) does not carry on a business in the 

applicable Relevant Jurisdiction of the relevant Obligor through a permanent 

establishment with which that Interim Finance Party’s participation in the 

Interim Loan is effectively connected and (c) is fully entitled to the benefit of 

such Double Taxation Treaty and fulfils any other conditions which must be 

fulfilled under the relevant Double Taxation Treaty by residents of the Treaty 

State for such residents to obtain exemption from Tax imposed on such payment 

by the applicable Relevant Jurisdiction of the relevant Obligor, subject to the 

completion of any necessary procedural formalities. 

“Treaty State” means a jurisdiction having a Double Taxation Treaty with the 

applicable Relevant Jurisdiction of the relevant Obligor, which makes provision 

for full exemption from Tax imposed by the applicable Relevant Jurisdiction of 

the relevant Obligor on the relevant payment to be made under the Interim 

Documents. 

“UK Bail-In Legislation” means Part I of the United Kingdom Banking Act 

2009 and any other law or regulation applicable in the United Kingdom relating 

to the resolution of unsound or failing banks, investment firms or other financial 

institutions or their affiliates (otherwise than through liquidation, administration 

or other insolvency proceedings).  

“Unacceptable Lender” means a fund (or an Affiliate of a fund) that primarily 

engages in investment strategies that include the purchase of loans or other debt 

securities with a view to owning the equity or gaining control of a business 

(directly or indirectly) (other than an Affiliate or independent business unit of 

such a fund whose primary activities are not engaging in such investment 
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strategies and excluding any deposit taking financial institution authorised by a 

financial services regulator to carry out the business of banking). 

“Unconditional Date” means the date on which the Offer is declared or 

becomes unconditional. 

“Unpaid Sum” has the meaning ascribed to it in Clause 7.5 (Interest on overdue 

amounts). 

“U.S.” means the United States of America. 

“USA Patriot Act” means the Uniting and Strengthening America by Providing 

Appropriate Tools Required to Intercept and Obstruct Terrorism Act of 2001, 

Public Law 107-56 of the United States. 

“VAT” means: 

(a) any value added tax imposed by the United Kingdom Value Added Tax 

Act 1994; 

(b) any tax imposed in compliance with the Council Directive of 28 

November 2006 on the common system of value added tax (EC 

Directive 2006/112); and 

(c) any other tax of a similar nature, whether imposed in the United 

Kingdom or in a member state of the European Union in substitution for, 

or levied in addition to, such tax referred to in paragraphs (a) or (b) 

above, or imposed elsewhere. 

“Write-down and Conversion Powers” means: 

(a) in relation to any Bail-In Legislation described in the EU Bail-In 

Legislation Schedule from time to time, the powers described as such in 

relation to that Bail-In Legislation in the EU Bail-In Legislation 

Schedule;  

(b) in relation to the UK Bail-In Legislation, any powers under that UK 

Bail-In Legislation to cancel, transfer or dilute shares issued by a person 

that is a bank or investment firm or other financial institution or affiliate 

of a bank, investment firm or other financial institution, to cancel, 

reduce, modify or change the form of a liability of such a person or any 

contract or instrument under which that liability arises, to convert all or 

part of that liability into shares, securities or obligations of that person 

or any other person, to provide that any such contract or instrument is to 

have effect as if a right had been exercised under it or to suspend any 

obligation in respect of that liability or any of the powers under that UK 

Bail-In Legislation that are related to or ancillary to any of those powers; 

and 

(c)  in relation to any other applicable Bail-In Legislation: 
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(i) any powers under that Bail-In Legislation to cancel, transfer or 

dilute shares issued by a person that is a bank or investment firm 

or other financial institution or affiliate of a bank, investment 

firm or other financial institution, to cancel, reduce, modify or 

change the form of a liability of such a person or any contract or 

instrument under which that liability arises, to convert all or part 

of that liability into shares, securities or obligations of that 

person or any other person, to provide that any such contract or 

instrument is to have effect as if a right had been exercised under 

it or to suspend any obligation in respect of that liability or any 

of the powers under that Bail-In Legislation that are related to or 

ancillary to any of those powers; and. 

(ii) any similar or analogous powers under that Bail-In Legislation. 

1.2. Other References 

In this Agreement, unless a contrary intention appears, a reference to: 

(a) an “agreement” includes any legally binding arrangement, contract, 

deed or instrument (in each case whether oral or written); 

(b) an “amendment” includes any amendment, supplement, variation, 

novation, modification, replacement or restatement and amend and 

amended shall be construed accordingly; 

(c) “assets” includes properties, assets, businesses, undertakings, revenues 

and rights of every kind (including uncalled share capital), present or 

future, actual or contingent, and any interest in any of the above; 

(d) a “consent” includes an authorisation, permit, approval, consent, 

exemption, licence, order, filing, registration, recording, notarisation, 

permission or waiver; 

(e) a “disposal” includes any sale, transfer, grant, lease, licence or other 

disposal, whether voluntary or involuntary and dispose will be 

construed accordingly; 

(f) “€”, “EUR” and “Euro” mean the single currency unit of the 

Participating Member States; 

(g) “$”, “USD” and “US dollars” mean the lawful currency of the United 

States of America; 

(h) “£”, “GBP” and “Sterling” mean the lawful currency of the United 

Kingdom; 

(i) “guarantee” means (other than in Clause 17 (Guarantee and 

Indemnity)) any guarantee, letter of credit, bond, indemnity or similar 

assurance against loss, or any obligation, direct or indirect, actual or 
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contingent, to purchase or assume any indebtedness of any person or to 

make an investment in or loan to any person or to purchase assets of any 

person where, in each case, such obligation is assumed in order to 

maintain or assist the ability of such person to meet its indebtedness. 

(j) “including” means including without limitation, and “includes” and 

“included” shall be construed accordingly; 

(k) “indebtedness” includes any obligation (whether incurred as principal, 

guarantor or surety and whether present or future, actual or contingent) 

for the payment or repayment of money; 

(l) “losses” includes losses, actions, damages, claims, proceedings, costs, 

demands, expenses (including legal and other fees) and liabilities of any 

kind, and loss shall be construed accordingly; 

(m) a “month” means a period starting on one day in a calendar month and 

ending on the numerically corresponding day in the next calendar 

month, except that: 

(i) (subject to sub-paragraph (iii) below) if any such period would 

otherwise end on a day which is not a Business Day, it shall end 

on the next Business Day in the same calendar month or, if there 

is none, on the preceding Business Day;  

(ii) if there is no numerically corresponding day in the month in 

which that period is to end, that period shall end on the last 

Business Day in that later month;  

(iii) if an Interest Period begins on the last Business Day of a calendar 

month, that Interest Period shall end on the last Business Day in 

the calendar month in which that Interest Period is to end; and 

(iv) in relation to an Interest Period for any Interim Loan (or any other 

period for the accrual of commission or fees) in a Compounded 

Rate Currency for which there are rules specified as “Business 

Day Conventions” in respect of that currency in the applicable 

Reference Rate Terms, those rules shall apply. 

The above rules will only apply to the last month of any period and 

“months” and “monthly” shall be construed accordingly;  

(n) a Major Default being “outstanding” or “continuing” means that such 

Major Default has occurred or arisen and has not been remedied or 

waived in writing by the Interim Facility Agent on behalf of the Interim 

Lenders;  

(o) an Interim Lender’s “participation” or “share” in an Interim Loan 

means the amount of its share in any Interim Loan; 
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(p) a “person” includes any individual, trust, firm, fund, company, 

corporation, partnership, joint venture, government, state or agency of a 

state or any undertaking or other association (whether or not having 

separate legal personality); and 

(q) a “regulation” includes any regulation, rule, official directive, request 

or guideline whether or not having the force of law (but if not having the 

force of law, compliance with which is customary) of any governmental 

or supranational body, agency, department or regulatory, self-regulatory 

or other authority or organisation. 

1.3. Construction 

In this Agreement, unless a contrary intention appears: 

(a) a reference to a Party includes a reference to that Party’s successors and 

permitted assignees or permitted transferees but does not include that 

Party if it has ceased to be a party under this Agreement;  

(b) references to paragraphs, clauses, subclauses, schedules and appendices 

are references to, respectively, paragraphs, clauses and subclauses of 

and schedules and appendices to this Agreement and references to this 

Agreement include its schedules;  

(c) a reference to (or to any specified provision of) any agreement 

(including any of the Interim Documents) is to that agreement (or that 

provision) as amended, novated or supplemented from time to time, 

including any amendment, novation or supplement which results in an 

increased amount being payable under or in relation to that agreement 

(unless such amendment is contrary to the terms of any Interim 

Document); 

(d) a reference to a statute, statutory instrument or provision of law is to that 

statute, statutory instrument or provision of law, as it may be applied, 

amended or re-enacted from time to time;  

(e) a reference to a time of day is to London (England) time;  

(f) the index to and the headings in this Agreement are for convenience only 

and are to be ignored in construing this Agreement;  

(g) words imparting the singular include the plural and vice versa; 

(h) an Interim Lender’s “cost of funds” in relation to its participation in an 

Interim Loan is a reference to the average cost (determined either on an 

actual or a notional basis) which that Lender would incur if it were to 

fund, from whatever source(s) it may reasonably select, an amount equal 

to the amount of that participation in that Interim Loan for a period equal 

in length to the Interest Period of that Interim Loan; 
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(i) a reference in this Agreement to a Central Bank Rate shall include any 

successor rate to, or replacement rate for, that rate; 

(j) any Reference Rate Supplement relating to a currency overrides 

anything relating to that currency in: 

(i) Schedule 6 (Reference Rate Terms); or 

(ii) any earlier Reference Rate Supplement; 

(k) a Compounding Methodology Supplement relating to the Daily Non-

Cumulative Compounded RFR Rate or the Cumulative Compounded 

RFR Rate overrides anything relating to that rate in: 

(i) Schedule 7 (Daily Non-Cumulative Compounded RFR Rate) or 

Schedule 8 (Cumulative Compounded RFR Rate), as the case 

may be; or 

(ii) any earlier Compounding Methodology Supplement; and 

(l) the determination of the extent to which a rate is “for a period equal in 

length” to an Interest Period shall disregard any inconsistency arising 

from the last day of that Interest Period being determined pursuant to the 

terms of this Agreement. 

1.4. Integration 

Notwithstanding any provision of the Commitment Letter, nothing in the 

Commitment Letter shall override, affect or limit the terms of this Agreement 

or limit the availability of the Interim Facilities during the Certain Funds Period. 

2. THE INTERIM LOAN FACILITIES 

2.1. Availability 

Subject to the terms of this Agreement, the Interim Lenders make available the 

following facilities (the “Interim Facilities”): 

(a) a Sterling term loan facility to Midco in an aggregate amount equal to 

the Total Interim Term Facility Commitments (the “Interim Term 

Facility”) to be applied directly or indirectly in or towards the purposes 

of financing or refinancing (including funding to balance sheet for later 

application towards): (t) part of the consideration payable by Bidco for 

the purchase price of the shares of the Target pursuant to the Scheme or 

Offer (as applicable), (u) certain existing indebtedness of the Parent and 

its subsidiaries incurred pursuant to the Existing Senior Facilities 

Agreement, (v) certain existing indebtedness of OCS Holdco 2 Limited 

incurred pursuant to the Oscar Vendor Loan Note Documents, (w) 

financing payments with respect to share plans, options and awards in 

respect of the Target, (x) after the date on which first payment is made 
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to shareholders of the Target as required by the relevant Offer or Scheme 

(as applicable) in accordance with the Takeover Code, refinancing the 

purchases by Bidco of Target shares in the market or on a bilateral basis 

made on or prior to such date (y) the refinancing of existing indebtedness 

in the Target Group and/or (z) costs, fees and expenses in respect of the 

Transactions (as defined in the Commitment Letter) in accordance with 

the Structure Memorandum and the Funds Flow; and 

(b) a revolving facility to the Borrower in an aggregate amount equal to the 

Total Interim Revolving Facility Commitments (the “Interim 

Revolving Facility”) to be applied directly or indirectly in or towards 

financing or refinancing (including funding to balance sheet for later 

application towards): (t) part of the consideration payable for the share 

capital of the Target pursuant to the Acquisition, (u) certain existing 

indebtedness of the Parent and its subsidiaries incurred pursuant to the 

Existing Senior Facilities Agreement, (v) certain existing indebtedness 

of OCS Holdco 2 Limited incurred pursuant to the Oscar Vendor Loan 

Note Documents, (w) costs, fees and expenses in respect of the 

Transactions in accordance with the Structure Memorandum and the 

Funds Flow, (x) permitted acquisitions, capital expenditure, 

restructuring costs (including the refinancing or acquisition of the 

relevant entity’s debts) (y) the payment of all fees, costs and expenses 

and any Taxes incurred by Midco or any other member of the Group in 

connection with the Facilities and/or  (z) working capital and any other 

general corporate purposes of the Group, 

provided that, to the extent that all or any portion such amount is not used during 

the Availability Period for that purpose, such unused amount shall be 

automatically cancelled. 

2.2. The Interim Commitments of each Interim Lender under the Interim Facilities 

will be automatically cancelled on the earliest to occur of: 

(a) close of business in London on the last day of the Availability Period;  

(b) the later of the date that: 

(i) the Notes are issued or the Bridge Facility Agreement is entered 

into and all conditions to utilisation of the loans under the Bridge 

Facility Agreement (other than those conditions that remain 

outstanding under this Agreement) have been satisfied and 

satisfactory arrangements have been put in place with the 

Financial Adviser, and the Financial Adviser has provided its 

written consent to the cancellation of the Interim Commitments; 

and  

(ii) the Senior Facilities Agreement (as defined in the Commitment 

Letter) is entered into and all conditions to utilisation of the term 

loans under such Senior Facilities Agreement (other than those 
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conditions that remain outstanding under this Agreement) have 

been satisfied and satisfactory arrangements have been put in 

place with the Financial Adviser, and the Financial Adviser has 

provided its written consent to the cancellation of the Interim 

Commitments; and  

(c) close of business in London on such date as the Parent may select on 

two Business Days’ notice to the Interim Facility Agent. 

2.3. Conversion from Scheme to Offer 

(a) Subject to the Takeover Panel’s consent, at any time before the Effective 

Date and subject to the terms of this Agreement, Bidco may give written 

notice (an “Offer Conversion Notice”) to the Lead Arrangers that it 

wants to withdraw the Scheme and to launch an Offer instead. 

(b) Within 20 Business Days of the date of the Offer Conversion Notice, 

Bidco shall, to the extent that it is able to do so, withdraw the Scheme 

and issue the Offer Press Release.  

3. THE MAKING OF INTERIM LOANS 

3.1. The making of an Interim Loan and the obligations of each Interim Lender to 

participate in each Interim Loan are subject to the conditions precedent that: 

(a) the Interim Facility Agent has received or waived the requirement to 

receive all of the documents and evidence set out in Schedule 3 

(Conditions Precedent), it being acknowledged and agreed that any 

conditions precedent listed in Schedule 3 (Conditions Precedent) 

marked with an asterisk are not required to be in form and substance 

satisfactory to the Interim Facility Agent; 

(b) no Major Default under paragraph (a) of the definition thereof is 

outstanding or would result from the making of the relevant Interim 

Loan; and 

(c) it is not illegal or contrary to applicable law for such Interim Lender to 

participate in the making of the relevant Interim Loan (for the avoidance 

of doubt, such illegality or unlawfulness shall not affect the obligations 

of any other Interim Lender to participate in any Interim Loan).  

The Interim Facility Agent shall notify the Parent and the Interim Lenders 

promptly upon receiving and being satisfied (if applicable) with the documents 

and evidence referred to in paragraph (a) above. 

3.2. Notwithstanding any other provision of this Agreement, during the period from 

the Signing Date to the close of business on the last day of the Availability 
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Period for the Interim Term Facility  (the “Certain Funds Period”), no Interim 

Lender may: 

(a) refuse to participate in or make available any Interim Loan provided 

that the requirements of paragraph (a) of Clause 3.1 above are complied 

with; 

(b) cancel an Interim Commitment; 

(c) exercise any right of termination, cancellation, rescission, set-off, 

counterclaim or similar right or remedy or make or enforce any claim 

which it may have in relation to this Agreement or any Interim Loan;  

(d) accelerate any Interim Loan or otherwise demand or require repayment 

or prepayment of any Interim Loan or enforce any security under any 

Security Document; or 

(e) take any action or make any claim which would directly or indirectly 

prevent or limit any Interim Loan being made,  

unless any of the conditions in paragraphs (b) to (c) of Clause 3.1 above are no 

longer satisfied (which, in respect of paragraph 3.1(c) above, shall allow the 

relevant Interim Lender to take such action in respect of itself only); provided 

that immediately upon the expiry of the Certain Funds Period, all such rights, 

remedies and entitlements shall be available to the Interim Finance Parties 

notwithstanding that they may not have been used or been available for use 

during the Certain Funds Period. 

4. NATURE OF AN INTERIM FINANCE PARTY’S RIGHTS AND 
OBLIGATIONS 

4.1. Each Interim Lender will participate in Interim Term Loans under the Interim 

Term Facility in the proportion that its relevant Interim Term Commitments 

bear to the Total Interim Term Facility Commitments immediately before the 

making of the relevant Interim Term Loan. 

4.2. Each Interim Lender will participate in Interim Revolving Loans in the 

proportion that its relevant Interim Revolving Commitments bear to the Total 

Interim Revolving Facility Commitments immediately before the making of the 

relevant Interim Revolving Loan. 

4.3. No Interim Lender is bound to monitor or verify the utilisation of the Interim 

Facilities nor be responsible for the consequences of such utilisation. 

4.4. Unless all the Interim Finance Parties agree otherwise: 

(a) the obligations of an Interim Finance Party under the Interim Documents 

are several; 
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(b) failure by an Interim Finance Party to perform its obligations does not 

affect the obligations of any other Party under the Interim Documents; 

(c) no Interim Finance Party is responsible for the obligations of any other 

Interim Finance Party under the Interim Documents; 

(d) the rights of an Interim Finance Party under the Interim Documents are 

separate and independent rights; 

(e) an Interim Finance Party may, except as otherwise stated in the Interim 

Documents, separately enforce those rights;  

(f) a debt arising under the Interim Documents to an Interim Finance Party 

is a separate and independent debt; and  

(g) the rights of each Interim Finance Party include any debt owing to that 

Interim Finance Party under the Interim Documents and, for the 

avoidance of doubt, any part of an Interim Loan or any other amount 

owed by an Obligor which relates to an Interim Finance Party’s 

participation in an Interim Facility or its role under an Interim Document 

(including any such amount payable to an Agent on its behalf) is a debt 

owing to that Interim Finance Party by that Obligor.  

4.5. All rights and obligations under this Agreement in relation to the Interim 

Facilities shall automatically terminate if before an Interim Loan is made under 

this Agreement: 

(a) the Senior Facilities Agreement (as defined in the Commitment Letter) 

is entered into and all conditions to utilisation of the term loans under 

such Senior Facilities Agreement (other than those conditions that 

remain outstanding under this Agreement) have been satisfied; and 

(b) the Notes are issued or the Bridge Facility Agreement is entered into and 

all conditions to utilisation of the loans under such Bridge Facility 

Agreement (other than those conditions that remain outstanding under 

this Agreement) have been satisfied.  

5. UTILISATION 

5.1. Giving of Drawdown Requests 

(a) Midco may borrow an Interim Loan by giving to the Interim Facility 

Agent a duly completed Drawdown Request. 

(b) A Drawdown Request is, once given, irrevocable. 

(c) Unless the Interim Facility Agent otherwise agrees, the latest time for 

receipt by the Interim Facility Agent of a duly completed Drawdown 

Request is 11:00 am London time one Business Day before the proposed 

Drawdown Date. 
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(d) No more than four Interim Term Loans may be outstanding at any one 

time under the Interim Term Facility. 

(e) No more than five Interim Revolving Loans may be outstanding at any 

one time under the Interim Revolving Facility. 

(f) The Interim Revolving Facility shall not be utilised unless the Interim 

Term Facility has been fully utilised or will be fully utilised 

simultaneously. 

(g) Interim Revolving Loans will be in minimum amounts of £1,000,000. 

5.2. Completion of Requests 

(a) A Drawdown Request for an Interim Loan will not be regarded as having 

been duly completed unless: 

(i) the proposed Drawdown Date is a day that is a Business Day 

during the Availability Period; and 

(ii) the amount of the Interim Loan requested does not exceed the 

Interim Commitments applicable to that Interim Facility.  

5.3. Advance of Interim Loan  

(a) The Interim Facility Agent must promptly notify all the Interim Lenders 

in respect of such Interim Facility of the details of the requested Interim 

Loan and (if applicable) the amount of its share in that Interim Loan.  

(b) The amount of each Interim Lender’s share of an Interim Loan will be 

equal to the proportion which its Interim Commitment applicable to that 

Interim Facility bears to the aggregate of all of the Interim Commitments 

applicable to that Interim Facility on the proposed Drawdown Date. 

(c) No Interim Lender is obliged to participate in an Interim Loan if as a 

result its share in that Interim Loan would exceed its Interim 

Commitment applicable to that Interim Facility or an Interim Loan 

would exceed the aggregate of the Interim Commitments of all the 

Interim Lenders applicable to that Interim Facility. 

(d) Interim Loans under the Interim Term Facility may only be denominated 

in Sterling unless otherwise agreed by all the Interim Lenders in respect 

of such Interim Facility and the Borrower. 

(e) Interim Loans under the Interim Revolving Facility may only be 

denominated in Sterling unless otherwise agreed by all the Interim 

Lenders in respect of such Interim Facility and the Borrower.  

(f) If the conditions set out in Clause 2 (The Interim Loan Facilities - 

Availability) and Clause 3 (The Making of Interim Loans) have been 
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met, each Interim Lender shall make its participation in the relevant 

Interim Loan available on the Drawdown Date through its Facility 

Office. 

6. REPAYMENT 

6.1. Midco must repay all or, with respect to paragraphs (d) to (e) inclusive, a 

proportion of the Interim Loans equal to the net proceeds of the Senior Term 

Loan Facility, Revolving Facility, or the Bridge Facility being utilised, or the 

Notes being issued (as applicable) (together with all interest and other amounts 

accrued or outstanding under or in connection with the principal amount of such 

Interim Loans being repaid) on the earliest to occur of: 

(a) the Final Maturity Date; 

(b) the date of a written demand from the Interim Facility Agent in 

accordance with Clause 14.5 (Consequences of Major Default) 

following the occurrence of a Major Default pursuant to paragraph (a) 

of that definition only, which is outstanding;  

(c) in the case of an Interim Revolving Loan only, at the end of its Interest 

Period;  

(d) the date of first utilisation of the Senior Term Loan Facility (as defined 

in the Commitment Letter) to be made available as contemplated under 

the Commitment Letter and the Term Sheet, provided that the amount 

of Interim Loans required to be repaid upon such utilisation shall be 

limited to the net proceeds received from such utilisation; and 

(e) the earlier of (i) the date of first utilisation of the Bridge Facility (as 

defined in the Commitment Letter) to be made available as contemplated 

under the Commitment Letter and the Term Sheet and (ii) the date of 

issuance of the Notes, provided that the amount of Interim Loans 

required to be repaid upon such utilisation or issuance shall be limited 

to the net proceeds received from such utilisation or issuance. 

6.2. On any date referred to in paragraphs (a) or (b) of Clause 6.1 above, all Interim 

Commitments shall be automatically cancelled and all Interim Loans shall be 

immediately due and payable together with accrued but unpaid interest and all 

other amounts outstanding under the Interim Documents. 

6.3. On any date referred to in paragraphs (d) and (e) of Clause 6.1 above, Interim 

Commitments under the applicable Interim Facility in respect of the Interim 

Loans being prepaid pursuant to paragraphs (d) and (e) of Clause 6.1 above and 

equal to the net proceeds of the Senior Term Loan Facility or the Bridge Facility 

being utilised, or the Notes being issued (as applicable) shall be automatically 

cancelled and those Interim Loans under such Interim Facility equal to the net 

proceeds of the Senior Term Loan Facility or the Bridge Facility being utilised, 

or the Notes being issued (as applicable) shall be immediately due and payable 
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together with accrued but unpaid interest and all other amounts outstanding 

under the Interim Documents with respect to the principal amount of such 

Interim Loans being repaid. 

6.4. Amounts repaid under the Interim Revolving Facility (but not the Interim Term 

Facility) before the occurrence of any of the circumstances set out in paragraphs 

(a), (b) or (d) of Clause 6.1 above may be redrawn during the Availability Period 

applicable to the Interim Revolving Facility until any of such circumstances 

occur, provided there shall not be more than four prepayments of the Interim 

Revolving Facility from the Closing Date to and including the Final Maturity 

Date. 

6.5. The Borrower may: 

(a) in the case of a Term Rate Loan, on no less than three Business Days’ 

(or such shorter notice period as the Majority Interim Lenders may 

agree) prior written notice; or 

(b) in the case of a Compounded Rate Loan, on no less than five RFR 

Banking Days’ (or such shorter notice period as the Majority Interim 

Lenders may agree) prior written notice,  

cancel or prepay the whole or any part of the Interim Commitments or the 

Interim Loans.   

7. INTEREST 

7.1. Calculation of interest – Term Rate Loans 

(a) The rate of interest on each Term Rate Loan for each Interest Period 

relating thereto is the percentage rate per annum equal to the aggregate 

of: 

(i) the Relevant Margin; and 

(ii) Term Reference Rate. 

7.2. Calculation of interest – Compounded Rate Loans 

(a) The rate of interest on each Compounded Rate Loan for any day during 

an Interest Period is the percentage rate per annum which is the 

aggregate of the applicable: 

(i) Relevant Margin; and 

(ii) Compounded Reference Rate for that day. 

(b) If any day during an Interest Period for a Compounded Rate Loan is not 

an RFR Banking Day, the rate of interest on that Compounded Rate 
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Loan for that day will be the rate applicable to the immediately 

preceding RFR Banking Day. 

(c) If, in respect of a Compounded Rate Loan which is specified to have a 

Reference Rate Floor apply on an “Interest Period basis”, the aggregate 

of:  

(i) the Cumulative Compounded RFR Rate for the Interest Period of 

the relevant Compounded Rate Loan; and 

(ii) the applicable Credit Adjustment Spread (if any), 

is less than or equal to the applicable Reference Rate Floor, then the rate 

of interest on such Compounded Rate Loan for such Interest Period is 

the percentage rate per annum which is the aggregate of the applicable: 

(A) Relevant Margin; and 

(B) Reference Rate Floor. 

7.3. Payment of interest 

The Borrower must pay accrued interest on each Interim Loan borrowed by it 

on the last day of each Interest Period and on any date on which that Interim 

Loan is repaid or prepaid or with respect to any Compounded Rate Loan, if later, 

on the date falling three RFR Banking Days after the date on which the Interim 

Facility Agent notifies the Borrower of the amount of the relevant Compounded 

Rate Interest Payment for that Interim Loan in respect of that Interest Period in 

accordance with Clause 7.6 (Interest calculation) below. 

7.4. Notification of rates of interest 

(a) The Interim Facility Agent shall promptly notify the relevant Interim 

Lenders and the Borrower (or the Parent) of the determination of a rate 

of interest under this Agreement relating to a Term Rate Loan. 

(b) The Interim Facility Agent shall promptly upon a Compounded Rate 

Interest Payment being determinable notify: 

(i) the Borrower of that Compounded Rate Interest Payment; 

(ii) each relevant Interim Lender of the proportion of that 

Compounded Rate Interest Payment which relates to that Interim 

Lender’s participation in the relevant Compounded Rate Loan; 

and 

(iii) the relevant Interim Lenders and the Borrower of: 
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(A) each applicable rate of interest relating to the 

determination of that Compounded Rate Interest 

Payment; and 

(B) to the extent it is then determinable, the Market 

Disruption Rate (if any) relating to the relevant 

Compounded Rate Loan. 

This paragraph (b) shall not apply to any Compounded Rate Interest 

Payment determined pursuant to Clause 8.4 (Cost of funds). 

(c) The Interim Facility Agent shall promptly notify the Borrower (or the 

Parent) of each Funding Rate relating to an Interim Loan. 

(d) The Interim Facility Agent shall promptly notify the relevant Interim 

Lenders and the Borrower of the determination of a rate of interest 

relating to a Compounded Rate Loan to which Clause 8.4 (Cost of funds) 

applies. 

(e) This Clause 7.4 shall not require the Interim Facility Agent to make any 

notification to any Party on a day which is not a Business Day. 

7.5. Interest on overdue amounts 

If Midco fails to pay when due any amount payable by it under the Interim 

Documents (an “Unpaid Sum”), it must immediately on demand by the Interim 

Facility Agent pay interest on the Unpaid Sum from its due date up to the date 

of actual payment, both before, on and after judgment. Interest on an Unpaid 

Sum is payable at a rate which is one per cent. per annum above the rate which 

would have been payable if the Unpaid Sum had, during the period of non-

payment, constituted part of an Interim Loan with successive Interest Periods 

(each of a duration selected by the Interim Facility Agent).  Interest (if unpaid) 

on an Unpaid Sum will be compounded with such Unpaid Sum at the end of 

each Interest Period applicable to such Unpaid Sum but will remain immediately 

due and payable. 

7.6. Interest Calculation  

Interest shall be paid in the currency in which the relevant Interim Loan is 

denominated, and shall accrue from day to day and be calculated on the basis of 

the actual number of days elapsed and a 360 day year (or, where practice in the 

relevant interbank market differs, in accordance with that market practice). The 

Interim Facility Agent must promptly notify each relevant Party of the 

determination of a rate of interest under this Agreement. 

7.7. Interest Periods 

(a) The period for which Interim Loans are outstanding shall be divided into 

successive Interest Periods each of which will start on the expiry of the 



 

47 

 
509882619v12 

previous period or, in the case of the first Interest Period, on the 

drawdown for that Interim Loan, provided that there shall only be one 

Interest Period for each Interim Revolving Loan, which shall be the term 

of such Interim Revolving Loan. 

(b) The Borrower of an Interim Loan shall select an Interest Period of any 

period specified in the applicable Reference Rate Terms (or any other 

period agreed with the Interim Facility Agent acting on the instructions 

of all the Interim Lenders) in each Drawdown Request and (for an 

Interim Loan under an Interim Term Facility) thereafter no later than the 

Specified Time. 

(c) If any Interest Period would otherwise end on a day which is not a 

Business Day, that Interest Period will instead end on the next Business 

Day in that calendar month (if there is one) or the preceding Business 

Day (if there is not). 

(d) If no interest period is specified in a Drawdown Request, then the 

relevant Interest Period for an Interim Term Loan will (subject to Clause 

7.7(e) below) be one month and for an Interim Revolving Loan will be 

one month. 

(e) An Interest Period for an Interim Loan shall not extend beyond the Final 

Maturity Date. 

7.8. Non-Business Days 

Any rules specified as "Business Day Conventions" in the applicable Reference 

Rate Terms for a Utilisation or Unpaid Sum shall apply to each Interest Period 

for that Utilisation or Unpaid Sum. 

8. CHANGES TO THE CALCULATION OF INTEREST  

8.1. Interest calculation if no Primary Term Rate 

(a) Interpolated Primary Term Rate: If no Primary Term Rate is 

available for the Interest Period of a Term Rate Loan, the applicable 

Term Reference Rate shall be the Interpolated Primary Term Rate for a 

period equal in length to the Interest Period of that Interim Loan. 

(b) Shortened Interest Period: If no Primary Term Rate is available for the 

Interest Period of a Term Rate Loan and it is not possible to calculate 

the Interpolated Primary Term Rate, the Interest Period of the Interim 

Loan shall (if it is longer than the applicable Fallback Interest Period) be 

shortened to the applicable Fallback Interest Period and the applicable 

Term Reference Rate for the shortened Interest Period shall be 

determined pursuant to the definition of “Term Reference Rate”. 

(c) Shortened Interest Period and Historic Primary Term Rate: If the 

Interest Period of an Interim Loan is, after giving effect to paragraph (b) 
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above, either the applicable Fallback Interest Period or shorter than the 

applicable Fallback Interest Period and, in either case, no Primary Term 

Rate is available for the Interest Period of that Interim Loan and it is not 

possible to calculate the Interpolated Primary Term Rate, the applicable 

Term Reference Rate shall be the Historic Primary Term Rate for that 

Interim Loan. 

(d) Shortened Interest Period and Interpolated Historic Primary Term 

Rate: If paragraph (c) above applies but no Historic Primary Term Rate 

is available for the Interest Period of that Interim Loan, the applicable 

Term Reference Rate shall be the Interpolated Historic Primary Term 

Rate for a period equal in length to the Interest Period of that Interim 

Loan. 

(e) Central Bank Rate: If paragraph (d) above applies but it is not possible 

to calculate the Interpolated Historic Primary Term Rate, the Interest 

Period of that Interim Loan shall, if it has been shortened pursuant to 

paragraph (b) above, revert to its previous length and, if a Central Bank 

Rate is specified in the Reference Rate Terms for that Interim Loan, the 

applicable Term Reference Rate shall be the percentage rate per annum 

which is the aggregate of either:  

(i)  

(A) the Central Bank Rate as of the Quotation Time and for 

a period equal in length to the Interest Period of that 

Interim Loan; and  

(B) any applicable Central Bank Rate Adjustment; or  

(ii) if the Central Bank Rate is not available at the Quotation Time: 

(A) the most recent Central Bank Rate for a day which is no 

more than five Reference Rate Business Days before the 

relevant Quotation Day for a period equal in length to the 

Interest Period of that Interim Loan; and  

(B) any applicable Central Bank Rate Adjustment. 

(f) Compounded Reference Rate or Cost of funds: If paragraph (e) 

applies but it is not possible to calculate the Central Bank Rate or a 

Central Bank Rate is not specified in the Reference Rate Terms for that 

Interim Loan, then: 

(i) if “Compounded Reference Rate will apply as a fallback” is 

specified in the Reference Rate Terms for that Interim Loan and 

there are Reference Rate Terms applicable to Compounded Rate 

Loans in the relevant currency: 
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(A) there shall be no Term Reference Rate for that Interim 

Loan for that Interest Period and Clause 7.1 (Calculation 

of interest – Term Rate Loans) will not apply to that 

Interim Loan for that Interest Period; and 

(B) that Interim Loan shall be a “Compounded Rate Loan” 

for that Interest Period and Clause 7.2 (Calculation of 

interest – Compounded Rate Loans) shall apply to that 

Interim Loan for that Interest Period; and 

(ii) if: 

(A) “Compounded Reference Rate will not apply as a 

fallback” and  

“Cost of funds will apply as a fallback”, are specified in 

the Reference Rate Terms for that Interim Loan,  

Clause 8.4 (Cost of funds) shall apply to that Interim 

Loan for that Interest Period. 

8.2. Interest calculation if no RFR or Central Bank Rate 

If: 

(a) there is no applicable RFR or Central Bank Rate for the purposes of 

calculating the Daily Non-Cumulative Compounded RFR Rate for an 

RFR Banking Day during an Interest Period for a Compounded Rate 

Loan; and 

(b) “Cost of funds will apply as a fallback” is specified in respect of that 

Interim Loan in the Reference Rate Terms for that Interim Loan, 

Clause 8.4 (Cost of funds) shall apply to that Interim Loan for that 

Interest Period. 

8.3. Market Disruption 

If:  

(a) a Market Disruption Rate is specified in the  Reference Rate Terms for 

an Interim Loan; and 

(b) before the Reporting Time for that Interim Loan the Interim Facility 

Agent receives notifications from an Interim Lender or Interim Lenders 

(whose participations in that Interim Loan exceed 40 per cent. of that 

Interim Loan) that the cost to it of funding its participation in that Interim 

Loan from the wholesale market for the relevant currency would be in 

excess of that Market Disruption Rate, 
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then Clause 8.4 (Cost of funds) shall apply to that Interim Loan for the 

relevant Interest Period. 

8.4. Cost of funds  

(a) If this Clause 8.4 applies to an Interim Loan for an Interest Period neither 

Clause 7.1 (Calculation of interest – Term Rate Loans) nor Clause 7.2 

(Calculation of interest – Compounded Rate Loans) shall apply to that 

Interim Loan for that Interest Period and the rate of interest on each 

Interim Lender’s share of the relevant Interim Loan for that Interest 

Period shall be the percentage rate per annum which is the sum of: 

(i) the Relevant Margin; and 

(ii) the rate notified to the Interim Facility Agent by that Interim 

Lender as soon as practicable and in any event by the Reporting 

Time for that Interim Loan, to be that which expresses as a 

percentage rate per annum the cost to the relevant Interim Lender 

of funding its participation in that Interim Loan from the 

wholesale market for the relevant currency or, if lower, whatever 

source it may reasonably select. 

(b) If this Clause 8.4 applies and the Interim Facility Agent or the Parent so 

requires, the Interim Facility Agent and the Parent shall enter into 

negotiations (for a period of not more than 30 days) with a view to 

agreeing a substitute basis for determining the rate of interest. 

(c) Any alternative basis agreed pursuant to paragraph (b) above shall, with 

the prior consent of the Majority Interim Lenders for each currency to 

which the relevant alternative basis will apply and the Parent, be binding 

on all Parties. 

(d) If this Clause 8.4 applies pursuant to Clause 8.3 (Market disruption) and: 

(i) an Interim Lender’s Funding Rate is less than the relevant Market 

Disruption Rate; or 

(ii) an Interim Lender does not notify a rate to the Interim Facility 

Agent by the relevant Reporting Time,  

the cost to that Interim Lender of funding its participation in that Interim 

Loan for that Interest Period shall be deemed, for the purposes of 

paragraph (a) above, to be the Market Disruption Rate for that Interim 

Loan. 

8.5. Break Costs 

(a) If an amount is specified as Break Costs in the Reference Rate Terms 

for an Interim Loan or Unpaid Sum, the relevant Borrower shall, within 
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three Business Days of demand by an Interim Finance Party, pay to that 

Interim Finance Party its Break Costs attributable to all or any part of an 

Interim Loan or Unpaid Sum being paid by such Borrower on a day other 

than the last day of an Interest Period for that Interim Loan or Unpaid 

Sum. 

(b) Each Interim Lender shall, as soon as reasonably practicable after a 

demand by the Interim Facility Agent, provide a certificate confirming 

the amount of its Break Costs for any Interest Period in which they 

accrue, a copy of which will be provided to the Parent. 

9. TAXES 

9.1. Tax Gross-Up 

(a) Each Obligor shall make all payments to be made by it under the Interim 

Documents to any Interim Finance Party without any Tax Deduction, 

unless such Tax Deduction is required by law.  

(b) If an Obligor or an Interim Finance Party becomes aware that an Obligor 

must make a Tax Deduction (or that there is any change in the rate or 

the basis of a Tax Deduction) from any payment to be made by it under 

the Interim Documents to any Interim Finance Party it shall promptly 

notify the Interim Facility Agent.  Where an Interim Finance Party has 

become so aware and has notified the Interim Facility Agent, the Interim 

Facility Agent shall promptly notify the Parent or the relevant Obligor. 

(c) If a Tax Deduction is required by law to be made by an Obligor for or 

on account of a Relevant Tax from any payment to be made under the 

Interim Documents to an Interim Finance Party: 

(i) the amount of the payment due from the relevant Obligor will be 

increased to an amount which, after making any such Tax 

Deduction, leaves an amount equal to the payment which would 

have been due if no such Tax Deduction had been required to be 

made; and 

(ii)  the relevant Obligor will: 

(A) make the Tax Deduction and any payment required in 

connection with that Tax Deduction within the time 

allowed and in the amount required by law; and 

(B) promptly after making any such Tax Deduction or any 

payment required in connection with it to a taxing 

authority, deliver to the Interim Facility Agent, for the 

Interim Finance Party entitled to the payment in respect 

of which such Tax Deduction was made, evidence 

satisfactory to such Interim Finance Party (acting 

reasonably) that such Tax Deduction or payment (as 
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applicable) has been made and paid to such taxing 

authority. 

(d) A payment shall not be increased under paragraph (c) above by reason 

of a Tax Deduction for or on account of a Relevant Tax, if on the date 

on which the payment falls due: 

(i) that Interim Finance Party is not or has ceased to be a Qualifying 

Interim Finance Party in respect of such payment made by such 

Obligor other than as a result of any change after the date it 

became an Interim Finance Party under this Agreement in (or in 

the interpretation, administration, or application of) any law or 

Double Taxation Treaty, or any published practice or published 

concession of any relevant Taxing authority;  

(ii) the Obligor making the payment is able to demonstrate that the 

payment could have been made to that Interim Finance Party 

without the Tax Deduction had that Interim Finance Party 

complied with its obligations under paragraphs (e), (f), (g) below 

or Clause 9.3 (Double taxation relief); or 

(iii) the relevant Interim Finance Party does not provide the Obligor 

with confirmation that it is a Qualifying Interim Finance Party 

and under what provisions of domestic law or Double Taxation 

Treaty it obtains such status.  

(e) An Interim Finance Party and each Obligor which makes a payment to 

which that Interim Finance Party is entitled shall co-operate in 

completing any procedural formalities necessary for that Obligor to 

obtain authorisation to make a payment under the Interim Documents 

without a Tax Deduction or with a reduced rate of Tax Deduction. 

(f)  

(i) A Treaty Lender which becomes a Party on the day on which this 

Agreement is entered into that holds a passport under the HMRC 

DT Treaty Passport scheme, and which wishes that scheme to 

apply to this Agreement, shall confirm its scheme reference 

number and its jurisdiction of tax residence by notice to the 

Parent; and 

(ii) a Treaty Lender which becomes a Party pursuant to a Transfer 

Certificate, and which wishes that scheme to apply to this 

Agreement, shall confirm its scheme reference number and its 

jurisdiction of tax residence in the Transfer Certificate. 

(g) If a Treaty Lender has confirmed its scheme reference number and its 

jurisdiction of tax residence in accordance with paragraph (f) above and: 
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(i) a UK incorporated Borrower making a payment to that Treaty 

Lender has not made a Borrower DTTP Filing in respect of that 

Lender; or 

(ii) a UK incorporated Borrower making a payment to that Treaty 

Lender has made a Borrower DTTP Filing in respect of that 

Lender but: 

(A) that Borrower DTTP Filing has been rejected by HM 

Revenue & Customs; or 

(B) HM Revenue & Customs has not given the Borrower 

authority to make payments to that Treaty Lender 

without a Tax Deduction within 60 days of the date of the 

Borrower DTTP Filing, 

and in each case, the Borrower has notified that Treaty Lender in writing, 

that Treaty Lender and the Borrower shall co-operate in completing any 

additional procedural formalities necessary for that Borrower to obtain 

authorisation to make that payment without a Tax Deduction. 

(h) If a Treaty Lender has not confirmed its scheme reference number and 

jurisdiction of tax residence in accordance with paragraph (g) above, no 

Obligor shall make a Borrower DTTP Filing or file any other form 

relating to the HMRC DT Treaty Passport scheme in respect of that 

Treaty Lender’s Commitment(s) or its participation in any utilisation of 

the Interim Facilities unless the Lender otherwise agrees. 

(i) A Borrower shall, promptly on making a Borrower DTTP Filing, deliver 

a copy of that Borrower DTTP Filing to the Agent for delivery to the 

relevant Treaty Lender. 

(j) If: 

(i) a Tax Deduction should have been made in respect of a payment 

made by or on account of an Obligor to an Interim Lender under 

an Interim Document; 

(ii) either: 

(A) in reliance on the notifications and confirmation 

provided by the relevant Interim Finance Party pursuant 

to Clause 9.5 (Interim Lender Status Confirmation), the 

relevant Obligor did not make such Tax Deduction or 

made a Tax Deduction at a reduced rate; or 

(B) the relevant Interim Finance Party has not complied with 

its obligation under paragraph (b) above and as a result 
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the relevant Obligor did not make the Tax Deduction or 

made a Tax Deduction at a reduced rate; and 

(iii) the relevant Obligor would not have been required to make an 

increased payment under paragraph (d) above in respect of that 

Tax Deduction,  

then the Interim Lender that received the payment in respect of which the Tax 

Deduction should have been made or made at a higher rate undertakes to 

promptly reimburse the Obligor, upon a request by that Obligor, for the amount 

of the Tax Deduction that should have been made (plus any penalty or interest 

payable or incurred by that Obligor in connection with any failure to pay or 

delay in paying any of the same to the extent such penalty or interest arises as a 

result of a failure by that Interim Finance Party to comply with its obligations 

under this Clause 9). 

9.2. Tax Indemnity 

(a) The Parent shall (within five Business Days of demand by the Interim 

Facility Agent) pay to an Interim Finance Party an amount equal to the 

loss, liability or cost which that Interim Finance Party determines has 

been (directly or indirectly) suffered for or on account of a Tax by that 

Interim Finance Party in respect of an Interim Document as a result of 

the introduction of, or a change in the interpretation or application by 

any relevant taxing authority of, any law or regulation relating to such 

Tax occurring after the date of this Agreement. 

(b) Paragraph (a) above shall not apply: 

(i) in respect of any Tax that is not a Relevant Tax;  

(ii) to the extent that a loss, liability or cost is compensated for by 

payment of an amount under Clause 9.1 (Tax Gross-Up); or 

would have been compensated for by payment of an amount 

under Clause 9.1 (Tax Gross-Up) but was not so compensated 

because any of the exclusions to the gross-up of Clause 9.1 (Tax 

Gross-Up) applied;  

(iii) is compensated for by payment of an amount under Clause 9.6 

(Stamp Taxes) or Clause 9.7 (Value added taxes) or would have 

been compensated for by payment of an increased amount under 

such Clauses but was not so compensated because any of the 

exclusions in such Clauses applied; 

(iv) in respect of any Relevant Tax, interest, penalties, costs or 

expenses of an Interim Finance Party which would not have 

arisen or been incurred but for the reasonably avoidable delay or 

the default of such Interim Finance Party;  
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(v) to the extent a loss, liability or cost relates to FATCA; or 

(vi) attributable to any Bank Levy (or any payment attributable to, or 

liability arising as a consequence of, a Bank Levy). 

(c) An Interim Finance Party making, or intending to make a claim under 

paragraph (a) above shall promptly notify the Parent and the Interim 

Facility Agent of the event which has given, or will give, rise to the 

claim. 

(d) An Interim Finance Party shall, on receiving payment from the Parent 

under paragraph (a) above, notify the Interim Facility Agent.  

9.3. Double Taxation Relief 

If, and to the extent that, the effect that Clause 9.1 (Tax Gross-Up) or Clause 9.2 

(Tax Indemnity) would otherwise have in respect of any Obligor could be 

mitigated by application of the provisions of any Double Taxation Treaty, Tax 

law or regulation, (whether because such application would permit a payment 

to be made without a Tax Deduction (or with a reduced Tax Deduction) or 

permit a claim to repayment of any Tax or otherwise) then the relevant Interim 

Finance Party shall co-operate with such Obligor with a view to completing and 

submitting any forms and taking such other steps as are required, in each case 

within applicable time limits, for the purpose of ensuring the application of such 

provisions of such Double Taxation Treaty, Tax law or regulation so far as 

relevant, provided that no Interim Finance Party shall be required pursuant to 

this Clause 9.3 to complete or co-operate in completing any form or take such 

other steps unless such Obligor reasonably requests it to do so, and provided 

further that this Clause 9.3 shall not apply where paragraph 9.1(f) above applies. 

9.4. Tax Credit 

(a) If an Obligor pays an additional amount under Clause 9.1 (Tax Gross-

Up) or Clause 9.2 (Tax Indemnity) and an Interim Finance Party 

determines (acting reasonably) that it (or an Affiliate of that Interim 

Finance Party) has received a Tax Credit or other similar Tax benefit 

attributable to such payment (or to any payment of which such payment 

forms part), or any Tax Deduction in consequence of which such 

payment was required or to any Tax or circumstances giving rise to such 

payment, such Interim Finance Party shall pay to such Obligor an 

amount which such Interim Finance Party determines (acting 

reasonably) will leave such Interim Finance Party (after such payment 

by it and on an affiliated group basis) in the same after-Tax position as 

it would have been in if such payment of an additional amount by such 

Obligor had not been made.   

(b) Nothing in this Clause 9.4 interferes with the right of any Interim 

Finance Party to arrange its Tax affairs in whatever manner it thinks fit. 
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9.5. Interim Lender Status Confirmation 

(a) Each Interim Finance Party which becomes a Party to this Agreement 

after the date of this Agreement shall indicate, in the Transfer Certificate 

which it executes on becoming a Party, which of the following 

categories it falls in (in relation to each Obligor) on a payment-by-

payment basis: 

(i) not a Qualifying Interim Finance Party; 

(ii) a Qualifying Interim Finance Party (other than a Treaty Lender); 

or 

(iii) a Treaty Lender. 

(b) If a new Interim Finance Party fails to indicate its status in accordance 

with this Clause 9.5 then such new Interim Finance Party shall be treated 

for the purposes of this Agreement (including by each Obligor) as if it 

is not a Qualifying Interim Finance Party until such time as it notifies 

the Interim Facility Agent which category applies (and the Interim 

Facility Agent, upon receipt of such notification, shall inform the 

Parent).  For the avoidance of doubt, a Transfer Certificate shall not be 

invalidated by any failure of an Interim Finance Party to comply with 

this Clause 9.5. 

(c) Each Interim Finance Party which becomes a Party to this Agreement 

on the date hereof confirms that on a payment by payment basis, it is 

either a Qualifying Interim Finance Party (other than a Treaty Lender) 

or a Treaty Lender in relation to each Obligor under the Interim 

Documents. 

9.6. Stamp Taxes 

The relevant Obligor shall pay (or cause to be paid) and indemnify each Interim 

Finance Party within five Business Days of demand against all losses which that 

Interim Finance Party incurs in relation to all stamp duty, stamp duty reserve 

tax registration or other similar Taxes payable in respect of any Interim 

Document, other than an Interim Document pursuant to which any rights under 

this Agreement are assigned or transferred by an Interim Lender. 

9.7. Value Added Tax 

(a) Every amount (including costs and expenses) payable under an Interim 

Document by any Party to any Interim Finance Party is exclusive of any 

amount in respect of VAT or any other Tax of a similar nature which is 

chargeable on any supply made by such Interim Finance Party in 

connection with such Interim Document except where the relevant 

Finance Party (or any of its Affiliates) has exercised an option to treat 

any such supply as subject to VAT and the relevant Obligor is not 
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entitled to fully recover the VAT incurred on any such supply, in which 

case the amounts payable in relation to any such supply shall be 

inclusive of VAT to the extent such VAT arises from the exercising of 

such option but only up to the VAT which is irrecoverable by the 

relevant Obligor. Subject to paragraph (b) below, if any amount in 

respect of VAT or such other similar Tax is chargeable in connection 

with payment of such amount, and such Interim Finance Party is 

required to account to the relevant tax authority for the VAT or other 

similar Tax, such Party shall pay to such Interim Finance Party (in 

addition to and at the same time as paying such amount) an amount equal 

to the amount of such amount in respect of VAT or other such similar 

Tax. Such Interim Finance Party shall promptly provide an appropriate 

invoice to such Party. 

(b) Where an Interim Document requires any Party to reimburse an Interim 

Finance Party for any costs or expenses, such Party shall also at the same 

time indemnify such Interim Finance Party against all amounts in 

respect of VAT or other Tax of a similar nature incurred by such Interim 

Finance Party in respect of such costs or expenses to the extent that the 

Interim Finance Party reasonably determines that neither it nor any other 

member of any group of which it is a member for purposes of VAT or 

such other Tax is entitled to credit or repayment in respect of such VAT 

or other Tax. 

9.8. FATCA Deduction 

(a) Each Party may make any FATCA Deduction it is required to make by 

FATCA, and any payment required in connection with that FATCA 

Deduction, and no Party shall be required to increase any payment in 

respect of which it makes such a FATCA Deduction or otherwise 

compensate the recipient of the payment or any other Party for that 

FATCA Deduction. 

(b) Each Party shall promptly, upon becoming aware that it must make a 

FATCA Deduction (or that there is any change in the rate or the basis of 

such FATCA Deduction), notify the Party to whom it is making the 

payment and, in addition, shall notify the Parent and the Interim Facility 

Agent and the Interim Facility Agent shall notify the other Interim 

Finance Parties. 

9.9. FATCA Information 

(a) Subject to paragraph (c) below, each Party shall, within ten Business 

Days of a reasonable request by another Party: 

(i) confirm to that other Party whether it is: 

(A) a FATCA Exempt Party; or 
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(B) not a FATCA Exempt Party; 

(ii) supply to that other Party such forms, documentation and other 

information relating to its status under FATCA as that other Party 

reasonably requests for the purposes of that other Party’s 

compliance with FATCA; 

(iii) supply to that other Party such forms, documentation and other 

information relating to its status as that other Party reasonably 

requests for the purposes of that other Party’s compliance with 

any other similar law, regulation, or exchange of information 

regime.  

(b) If a Party confirms to another Party pursuant to paragraph (a)(i) above 

that it is a FATCA Exempt Party and it subsequently becomes aware 

that it is not or has ceased to be a FATCA Exempt Party, that Party shall 

notify that other Party reasonably promptly. 

(c) Paragraph (a) above shall not oblige any Party to do anything, which 

would or might in its reasonable opinion constitute a breach of: 

(i) any law or regulation; 

(ii) any fiduciary duty; or 

(iii) any duty of confidentiality.  

(d) If a Party fails to confirm whether or not it is a FATCA Exempt Party or 

to supply forms, documentation or other information requested in 

accordance with paragraph (a)(i) or (a)(iii) above (including, for the 

avoidance of doubt, where paragraph (c) above applies), then such Party 

shall be treated for the purposes of the Interim Documents (and 

payments under them) as if it is not a FATCA Exempt Party until such 

time as the Party in question provides the requested confirmation, forms, 

documentation or other information.  

(e) Each Interim Lender shall, within ten Business Days of: 

(i) where the relevant Interim Lender is an original Interim Lender, 

the date of this Agreement; 

(ii) where the relevant Interim Lender is a New Interim Lender, the 

relevant Transfer Date; or 

(iii) the date of a request from the Interim Facility Agent,    

 supply to the Interim Facility Agent: 

(A) a withholding certificate on Form W-8, Form W-9 or any 

other relevant form; or 
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(B) any withholding statement or other document, 

authorisation or waiver as the Interim Facility Agent or 

the Parent may require to certify or establish the status of 

such Interim Lender under FATCA or that other law or 

regulation. 

(f) The Interim Facility Agent shall promptly provide any withholding 

certificate, withholding statement, document, authorisation or waiver it 

receives from an Interim Lender pursuant to paragraph (e) above to the 

Parent. 

(g) If any withholding certificate, withholding statement, document, 

authorisation or waiver provided to the Interim Facility Agent by an 

Interim Lender pursuant to paragraph (e) above is or becomes materially 

inaccurate or incomplete, that Interim Lender shall promptly update it 

and provide such updated withholding certificate, withholding 

statement, document, authorisation or waiver to the Interim Facility 

Agent unless it is unlawful for the Interim Lender to do so (in which case 

the Interim Lender shall promptly notify the Interim Facility Agent and 

the Parent). The Interim Facility Agent shall promptly provide any such 

updated withholding certificate, withholding statement, document, 

authorisation or waiver to the Parent. 

(h) The Interim Facility Agent may rely on any withholding certificate, 

withholding statement, document, authorisation or waiver it receives 

from an Interim Lender pursuant to paragraph (e) or (f) above without 

further verification. The Interim Facility Agent shall not be liable for 

any action taken by it under or in connection with paragraphs (e), (f) or 

(g) above. 

10. CHANGE IN CIRCUMSTANCES 

10.1. Increased Costs 

(a) Subject to paragraph (e) below, the Parent shall, within 5 Business Days 

of a demand by the Interim Facility Agent, pay for the account of an 

Interim Finance Party the amount of any Increased Costs incurred by 

that Interim Finance Party or any of its Affiliates as a result of: 

(i) the introduction of or any change in (or in the interpretation, 

administration or application of) any law or regulation; or 

(ii) compliance with any law or regulation made after the date of this 

Agreement, 

provided that, in each case, it is the general policy of that Interim 

Finance Party to, or that Interim Finance Party will, seek to recover 

similar Increased Costs to the same extent from other similar borrowers 

in relation to similar facilities. 
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(b) In this Agreement “Increased Costs” means: 

(i) a reduction in the rate of return from an Interim Facility or on an 

Interim Finance Party’s (or its Affiliate’s) overall capital; 

(ii) an additional or increased cost; or 

(iii) a reduction of any amount due and payable under any Interim 

Document, 

which is incurred or suffered by an Interim Finance Party or any of its 

Affiliates to the extent that it is attributable to that Interim Finance Party 

having entered into its Interim Commitment or funding or performing 

its obligations under any Interim Document to the extent not otherwise 

compensated for under any other provision of this Agreement or the 

other Interim Documents. 

(c) An Interim Finance Party intending to make a claim pursuant to 

paragraph (a) above shall notify the Interim Facility Agent of the event 

giving rise to the claim, following which the Interim Facility Agent shall 

promptly notify the Parent. 

(d) Each Interim Finance Party shall, as soon as practicable after a demand 

by the Interim Facility Agent, provide a certificate confirming the 

amount of its Increased Costs which certificate shall contain a 

reasonably detailed calculation of such amount provided that it does 

not extend to information and detail that the Interim Finance Party is not 

legally allowed to disclose, is confidential or price-sensitive in relation 

to listed shares or other instruments issued by that Interim Finance Party 

or any of its Affiliates. 

(e) The Parent will not be obliged to compensate any Claiming Party under 

paragraph (a) above in relation to any Increased Cost: 

(i) attributable to any Tax (for the avoidance of doubt Clause 9 

(Taxes) alone shall apply to Tax); or 

(ii) attributable to the wilful or material breach by the relevant 

Claiming Party or its Affiliates of: 

(A) any law or regulation or requirement of any central bank 

or other tax, monetary or banking regulatory authority or 

to the negligence of any of them; or 

(B) the terms of any Interim Document;  

(iii) attributable to the implementation or application of or compliance 

with the “International Convergence of Capital Measurement and 

Capital Standards, a Revised Framework” published by the Basel 
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Committee on Banking Supervision in June 2004 in the form 

existing on the date of this Agreement (“Basel II”) or any other 

law or regulation which implements Basel II (whether such 

implementation, application or compliance is by a government, 

regulator, Interim Finance Party or any of its Affiliates) (provided 

that if such Increased Costs attributable to Basel II are incurred 

as a result of the implementation or application of, or compliance 

with Basel III or CRD IV, this paragraph (iii) shall not apply to 

the extent such implementation, application or compliance differs 

from that which has been implemented or required already as at 

the date of this Agreement by Basel II as determined without 

reference to Basel III or CRD IV);  

(iv) attributable to any Bank Levy (or any payment attributable to, or 

liability arising as a consequence of, a Bank Levy); or 

(v) attributable to FATCA. 

(f) If any Affiliate of an Interim Finance Party suffers a cost which would 

have been recoverable by that Interim Finance Party under this Clause 

10.1 if that cost had been imposed on that Interim Finance Party, that 

Interim Finance Party shall be entitled to recover the amount of that cost 

under this Clause 10.1 on behalf of the relevant Affiliate. 

10.2. Mitigation 

(a) If circumstances arise which entitle an Interim Finance Party:  

(i) to receive payment of an additional amount under Clause 9 

(Taxes); or  

(ii) to demand payment of any amount under Clause 10.1 (Increased 

Costs); or 

(iii) to require cancellation or prepayment to it of any amount under 

Clause 10.3 (Illegality), 

then that Interim Finance Party (the “Affected Interim Finance Party”) 

will take all reasonable steps to mitigate the effect of those 

circumstances (including but not limited to by transferring its rights and 

obligations under the Interim Documents to an Affiliate or changing its 

Facility Office). 

(b) No Interim Finance Party will be obliged to take any such steps or action 

if to do so is likely in its opinion (acting in good faith) to be unlawful or 

to have an adverse effect on its business, operations or financial 

condition (other than any minor costs and expenses of an administrative 

or similar nature) or breach its banking policies or require it to disclose 

any confidential information. 
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(c) The Parent shall, within five Business Days of demand by the relevant 

Interim Finance Party, indemnify such Interim Finance Party for any 

costs or expenses reasonably incurred by it as a result of taking any steps 

or action under this Clause 10.2.  

(d) This Clause 10.2 does not in any way limit, reduce or qualify the 

obligations of the Parent under the Interim Documents. 

10.3. Illegality 

If the adoption of or any change in any requirement of law or in the 

interpretation or application thereof which occurs after the date of this 

Agreement shall make it unlawful in any applicable jurisdiction for an Interim 

Lender to perform any of its obligations as contemplated by this Agreement or 

to fund, issue or maintain its participation under any of the Interim Documents 

then or if an Interim Finance Party otherwise becomes aware that it is or will 

become unlawful in any applicable jurisdiction for it to participate in the Interim 

Facilities, maintain an Interim Commitment or perform any of its obligations 

under any Interim Documents: 

(a) that Interim Lender shall promptly notify the Interim Facility Agent and 

the Parent upon becoming aware of that event (which notice shall be 

withdrawn on such circumstances ceasing to exist); 

(b) upon the Interim Lender notifying the Interim Facility Agent and the 

Parent, the Interim Commitment of that Interim Lender will be 

immediately cancelled or, in circumstances where it is not yet unlawful 

for that Interim Lender to participate in the Interim Facility or to 

maintain its Interim Commitment, the Interim Commitment of such 

Interim Lender shall (to the extent not otherwise transferred or assigned 

pursuant to this Agreement prior to such date) be automatically 

cancelled on the date specified in the notice delivered to the Interim 

Facility Agent and the Parent (being the last Business Day immediately 

prior to such illegality taking effect or the last day permitted by law); 

and 

(c) the Parent shall repay that Interim Lender’s participation in each 

outstanding Interim Loan on the last day of the Interest Period for such 

Interim Loan occurring on or after the date of that Interim Lender’s 

notification under paragraph (a) above or, if earlier, the date specified 

by the Interim Lender in such notification (being no earlier than the last 

day of any applicable grace period permitted by law). 

10.4. Right of Replacement 

In all the circumstances set out in Clause 10.2(a) (Mitigation), the Parent shall 

have the right to replace the Affected Interim Finance Party provided that (i) the 

new Interim Lender purchases the rights and obligations in respect of its Interim 

Commitments and Interim Loan at par plus accrued interest and other amounts 
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owing to the Affected Interim Finance Party under the Interim Documents, (ii) 

the new Interim Lender becomes a party to this Agreement and (iii) the identity 

of such new Interim Lender is approved by the Interim Facility Agent (such 

approval not to be unreasonably withheld). 

11. PAYMENTS 

11.1. Place 

(a) Unless otherwise specified in an Interim Document, on each date on 

which payment is to be made by any Party (other than an Agent) under 

an Interim Document, such Party shall pay to the account specified by 

the applicable Agent the amount required to the applicable Agent, for 

value on the due date at such time and in such funds as the applicable 

Agent may specify to the Party concerned as being customary at that 

time for settlement of transactions in the relevant currency in the place 

of payment. All such payments shall be made to the account specified 

by the applicable Agent for that purpose in London, by prior notice to 

the Party concerned. 

(b) Each payment received by the Interim Facility Agent under the Interim 

Documents for another Party shall, subject to paragraph (c) below and 

to Clause 11.3 (Assumed Receipt), be made available by the Interim 

Facility Agent as soon as practicable after receipt to the Party entitled to 

receive payment in accordance with this Agreement (in the case of an 

Interim Lender, for the account of its Facility Office), to such account 

as that Party may notify to the Interim Facility Agent by not less than 

three Business Days’ notice with a bank in London. 

(c) Each Agent may deduct from any amount received by it for another 

Party any amount due to such Agent from that other Party but unpaid 

and apply the amount deducted in payment of the unpaid debt owed to 

it. 

11.2. Currency of Payment 

(a) Subject to paragraphs (b) to (d) below, any amount payable by an 

Obligor under the Interim Documents shall be paid in the currency of 

the Interim Facility to which the payment relates. 

(b) A repayment of an Interim Loan or a part of an Interim Loan shall be 

made in the currency in which that Interim Loan is denominated, 

pursuant to this Agreement, on its due date.  

(c) Each payment of interest shall be made in the currency in which the sum 

in respect of which the interest is payable was denominated, pursuant to 

this Agreement, when that interest accrued.  

(d) Any amount expressed in the Interim Documents to be payable in a 

particular currency shall be paid in that currency.  
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11.3. Assumed Receipt 

(a) Where an amount is or is required to be paid to the Interim Facility Agent 

under any Interim Document for the account of another person (the 

“Payee”), the Interim Facility Agent is not obliged to pay that amount 

to the Payee until the Interim Facility Agent is satisfied that it has 

actually received that amount.  

(b) If the Interim Facility Agent nonetheless pays that amount to the Payee 

(which it may do at its discretion) and the Interim Facility Agent had not 

in fact received that amount, then the Payee will on demand refund that 

amount to the Interim Facility Agent (together with interest on that 

amount at the rate determined by the Interim Facility Agent to be equal 

to the cost to the Interim Facility Agent of funding that amount for the 

period from payment by the Interim Facility Agent until refund to the 

Interim Facility Agent of that amount). 

11.4. No Set-off or Counterclaim 

All payments made or to be made by an Obligor under the Interim Documents 

must be paid in full without set-off or counterclaim. 

11.5. Business Days 

(a) If any payment would otherwise be due under any Interim Document on 

a day which is not a Business Day, that payment shall be due on the next 

Business Day in the same calendar month (if there is one) or the 

preceding Business Day (if there is not).  

(b) During any such extension of the due date for payment of any principal 

or Unpaid Sum, or any extension of an Interest Period, interest shall 

accrue and be payable at the rate payable on the original due date. 

11.6. Change in Currency 

(a) If more than one currency or currency unit are at the same time 

recognised by the central bank of any country as the lawful currency of 

that country: 

(i) any reference in any Interim Document to, and any obligations 

arising under any Interim Document in, the currency of that 

country shall be translated into, and paid in, the currency or 

currency unit designated by the Interim Facility Agent (after 

consultation with the Parent and the Interim Lenders); and  

(ii) any translation from one currency or currency unit to another 

shall be at the official rate of exchange recognised by the central 

bank of that country for the conversion of that currency or 
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currency unit into the other, rounded up or down by the Interim 

Facility Agent (acting reasonably). 

(b) If a change in any currency of a country occurs, the Interim Documents 

will, to the extent the Interim Facility Agent (acting reasonably) 

specifies is necessary, be amended to comply with any generally 

accepted conventions and market practice in the Relevant Interbank 

Market and otherwise to reflect the change in currency.  The Interim 

Facility Agent will notify the other Parties to the relevant Interim 

Documents of any such amendment, which shall be binding on all the 

Parties. 

11.7. Application of Moneys 

(a) If the Interim Facility Agent receives a payment in respect of an Interim 

Facility that is insufficient to discharge all amounts then due and payable 

by an Obligor under any Interim Document in respect of such Interim 

Facility, the Interim Facility Agent shall apply that payment towards the 

obligations of each Obligor under the Interim Documents in the 

following order: 

(i) first, in payment pro rata of any fees, costs and expenses of the 

Agents and the Lead Arrangers due but unpaid; 

(ii) second, in payment pro rata of any fees, costs and expenses of the 

Interim Lenders and any accrued interest thereon, due but unpaid;  

(iii) third, in payment pro rata of any accrued interest in respect of that 

Interim Facility, due but unpaid;  

(iv) fourth, in payment pro rata of any principal in respect of that 

Interim Facility due but unpaid; and 

(v) fifth, in payment pro rata of any other amounts due but unpaid 

under the Interim Documents. 

(b) The Interim Facility Agent shall, if directed by all Interim Lenders, vary 

the order set out in sub-paragraphs (a)(ii) to (a)(v) inclusive above. 

(c) Any such application by the Interim Facility Agent will override any 

appropriation made by an Obligor. 

(d) Any amount recovered under the Security Documents will be paid to the 

Interim Facility Agent to be applied as set out in Clause 11.8 

(Application of proceeds) below. 

11.8. Application of proceeds 

All amounts from time to time received or recovered by the Interim Security 

Agent in connection with the realisation or enforcement of all or any part of the 
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Interim Security, or as otherwise contemplated in this Agreement (for the 

purposes of this Clause 11.8, the “Recoveries”) shall be held by the Interim 

Security Agent on trust to apply them at any time as the Interim Security Agent 

(in its discretion) sees fit, to the extent permitted by applicable law (and subject 

to the provisions of this Clause 11.8 and Clause 16.10), in the following order 

of priority: 

(a) in discharging any sums owing to the Interim Security Agent and any 

receiver or any delegate appointed by it; 

(b) in payment of all costs and expenses incurred by the Interim Facility 

Agent and any receiver or any delegate appointed by it in connection 

with any realisation or enforcement of the Interim Security taken in 

accordance with the terms of the Interim Documents or any action taken 

at the request of the Interim Security Agent (and payable in accordance 

with any Interim Document); 

(c) in payment to the Interim Facility Agent on its own behalf and on behalf 

of the relevant Interim Finance Party for application towards the 

discharge of the Interim Liabilities owed to the relevant Interim Finance 

Parties in accordance with the terms of the Interim Documents on a pro 

rata basis; 

(d) if none of the Obligors is under any further actual or contingent liability 

under any Interim Document, in payment to any person to whom the 

Interim Security Agent is obliged to pay in priority to any Obligor; and 

(e) the balance, if any, in payment to the relevant Obligor. 

11.9. Distressed Disposals 

(a) If a Distressed Disposal is being effected the Interim Security Agent is 

irrevocably authorised (at the cost of the Borrower or the Parent and 

without any consent, sanction, authority or further confirmation from 

any Interim Lender): 

(i) to release the Security created or evidenced pursuant to the 

relevant Security Document, or any other claim over that asset, 

and execute and deliver or enter into any release or any consent 

to dealing that may, in the discretion of the Interim Security 

Agent, be considered necessary or desirable; and 

(ii) if the asset which is disposed of consists of shares in the capital 

of a Group Company, to release (i) that Group Company and any 

Subsidiary from all or any part of its Liabilities in respect of, and 

arising under, the Interim Documents (including any Rights of 

Recourse), (ii) any Security granted by that Group Company or 

any of its Subsidiaries over any of its assets, and (iii) any other 



 

67 

 
509882619v12 

claim over that Group Company’s assets or over the assets of any 

Subsidiary of that Group Company, 

in each case, on behalf of the relevant Interim Finance Parties. 

(b) The net proceeds of each Distressed Disposal shall be paid to the Interim 

Security Agent for application in accordance with Clause 11.8 

(Application of proceeds) above as if those proceeds were the proceeds 

of an enforcement of the Security created or evidenced pursuant to the 

Security Documents.  

(c) The net proceeds of each Distressed Disposal shall be paid to the Interim 

Security Agent for application in accordance with Clause 11.8 

(Application of proceeds) above and, to the extent that any foreclosure 

has occurred, as if any reduction in the Interim Liabilities secured under 

the Security Documents resulting from that foreclosure, had not 

occurred. 

12. INDEMNITIES 

12.1. General Indemnity 

The Parent will indemnify each Interim Finance Party within five Business Days 

of demand against any loss or liability which that Interim Finance Party incurs 

as a result of: 

(a) the occurrence of any Major Default; 

(b) any failure by the Parent to pay any amount due under an Interim 

Document on its due date; 

(c) any Interim Loan not being made for any reason (other than as a result 

of the default or gross negligence of that Interim Finance Party) on the 

Drawdown Date specified in the Drawdown Request requesting that 

Interim Loan; or 

(d) any Interim Loan or overdue amount under an Interim Document being 

repaid or prepaid otherwise than on the last day of the then current 

Interest Period relating to that Interim Loan or overdue amount, 

including any Break Costs and any loss on account of funds borrowed, 

contracted for or utilised to fund any Interim Loan or amount payable under any 

Interim Document. 

12.2. Interim Agents’ Indemnity 

(a) Interim Facility Agent  
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The Parent shall promptly indemnify the Interim Facility Agent against 

any cost incurred or loss or liability incurred by the Interim Facility 

Agent (in each case acting reasonably) as a result of: 

(i) investigating any event which it reasonably believes is a Major 

Default; or  

(ii) acting or relying on any notice, request or instruction which it 

reasonably believes to be genuine, correct and appropriately 

authorised. 

(b) Interim Security Agent  

(i) The Parent shall promptly indemnify the Interim Security Agent 

and every receiver and delegate against any cost, loss or liability 

incurred by any of them (in each case acting reasonably) as a 

result of: 

(A) the taking, holding, protection or enforcement of the 

Interim Security; 

(B) the exercise of any of the rights, powers, discretions and 

remedies vested in the Interim Security Agent and each 

receiver and any delegate by the Interim Documents or 

by law; and 

(C) any default by any Obligor in the performance of any of 

the obligations expressed to be assumed by it in the 

Interim Documents. 

(ii) The Interim Security Agent may, in priority to any payment to the 

Interim Finance Parties and once such security has become 

enforceable, indemnify itself out of any assets secured pursuant 

to the Security Documents in respect of, and pay and retain, all 

sums necessary to give effect to the indemnity in this paragraph 

(b) and shall have a lien on the Interim Security and the proceeds 

of the enforcement of the Interim Security for all monies payable 

to it. 

12.3. Acquisition Indemnity 

(a) Subject to paragraph 12.3(b) below, the Parent shall promptly indemnify 

each Indemnified Person against any cost, loss or liability incurred by 

that Indemnified Person in connection with or arising out of any action, 

claim, investigation or proceeding in relation to the Acquisition or the 

funding of the Acquisition (including but not limited to those incurred 

in connection with any litigation, arbitration or administrative 

proceedings or regulatory enquiry concerning the Acquisition). 
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(b) The Parent will not be liable under paragraph 12.3(a) above for any cost, 

loss or liability incurred by or awarded against an Indemnified Person if 

that cost, loss or liability (i) is caused by the gross negligence or wilful 

misconduct of that Indemnified Person or, (ii) resulted from any wilful 

or material breach of the terms of the Interim Documents by that 

Indemnified Person. 

(c) For the purposes of this Clause 12.3, “Indemnified Person” means any 

Interim Finance Party and each of its respective Affiliates and each of 

their (or their respective Affiliates’) respective directors, officers, 

employees and agents. 

(d) The Contracts (Rights of Third Parties) Act 1999 shall apply to this 

Clause 12.3 so that each Indemnified Person may rely on it, subject 

always to the terms of Clause 31 (Governing Law). 

(e) The obligations under this Clause 12.3 shall be superseded by the 

relevant terms of the Senior Facilities Agreement and the Bridge Facility 

Agreement (or the Notes) once the Senior Facilities Agreement and the 

Bridge Facility Agreement (or the Notes) have been signed (or, as 

applicable, issued). 

12.4. Currency Indemnity 

(a) If: 

(i) any amount payable by an Obligor under or in connection with 

any Interim Document is received by any Interim Finance Party 

(or by an Agent on behalf of any Interim Finance Party) in a 

currency (the “Payment Currency”) other than that agreed in the 

relevant Interim Document (the “Agreed Currency”), and the 

amount produced by such Interim Finance Party converting the 

Payment Currency so received into the Agreed Currency is less 

than the required amount of the Agreed Currency; or 

(ii) any amount payable by an Obligor under or in connection with 

any Interim Document has to be converted from the Agreed 

Currency into another currency for the purpose of making, filing, 

obtaining or enforcing any claim, proof, order or judgment,  

then that Obligor will, as an independent obligation, within three 

Business Days of demand, indemnify the relevant Interim Finance Party 

for any loss or liability incurred by it. 

(b) Any conversion required will be made by the relevant Interim Finance 

Party at the prevailing rate of exchange on the date and in the market 

determined by that relevant Interim Finance Party, acting reasonably, as 

being most appropriate for the conversion. Each Obligor will also pay 

the reasonable costs of the conversion. 
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(c) Each Obligor waives any right it may have in any jurisdiction to pay any 

amount under any Interim Document in a currency other than that in 

which it is expressed to be payable in that Interim Document. 

13. COSTS, EXPENSES AND FEES 

13.1. Transaction Expenses 

The Parent shall, within five Business Days of demand, reimburse the Agents 

and the Lead Arrangers for all reasonable costs and expenses (including 

reasonable legal fees) up to the amount agreed in respect thereof incurred by 

any of them in connection with the negotiation, preparation, printing and 

execution of this Agreement and any other documents referred to in the Interim 

Documents (subject to the Parent being informed in advance (and in reasonable 

detail of the nature) of such costs and expenses). 

13.2. Agency Fee 

The Parent shall pay to the Interim Facility Agent (for its own account) an 

agency fee and to the Interim Security Agent (for its own account) a security 

agent fee in the amounts and at the times agreed in the fee letter referred to in 

paragraph 6(e) of Schedule 3 (Conditions Precedent). 

13.3. Amendment Costs 

The Parent shall, within five Business Days of demand, reimburse the Interim 

Facility Agent for all reasonable costs and expenses (including reasonable legal 

fees) incurred by the Interim Facility Agent or any other Interim Finance Party 

in relation to any amendment, waiver or consent requested by any Obligor. 

13.4. Enforcement Costs 

The Parent shall, within five Business Days of demand, reimburse each Interim 

Finance Party for all costs and expenses (including legal fees) incurred by such 

Interim Finance Party in connection with the enforcement of, or the preservation 

of any rights under, any Interim Document. 

13.5. Costs and Expenses 

Notwithstanding anything to the contrary in this Agreement, no fees, costs or 

expenses shall be payable to the Interim Finance Parties under this Agreement 

if the Closing Date does not occur (other than (i) legal fees and disbursements 

expressly contemplated in the Commitment Letter and (ii) any fees expressly 

contemplated under the fee letters referred to in paragraphs 6(c) or 6(d) of 

Schedule 3 (Conditions Precedent), in each case, to be payable in such 

circumstances). 
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13.6. Commitment Fee 

From the Closing Date to, and including, the end of the Availability Period for 

the Interim Revolving Facility, a commitment fee shall accrue on the unutilised 

and uncancelled amount of the Interim Revolving Facility at a rate per annum 

of 30% of the Relevant Margin applicable to the Interim Revolving Facility, and 

shall be payable by the Parent (or the Parent shall procure payment thereof) at 

the end of the relevant Availability Period and on the date the Interim Revolving 

Facility is cancelled in full.  For the avoidance of doubt, no such commitment 

fee shall be payable if the Closing Date does not occur.  

14. MAJOR REPRESENTATIONS, MAJOR UNDERTAKINGS AND 

MAJOR DEFAULT 

14.1. Major Representations 

Each Obligor makes the following representations and warranties to each 

Interim Finance Party in respect of itself on the date of this Agreement, on each 

Drawdown Date and on the first day of each Interest Period in each case by 

reference to the facts and circumstances existing at such time: 

(a) Incorporation 

It is a limited liability company or corporation duly incorporated or 

organised and validly existing under the laws of the place of its 

incorporation or organisation. 

(b) Power and Authority 

(i) It has (or will, by the time of entry into each Interim Document 

to which it is or will be party, have) the power to enter into, and 

to deliver and to exercise its rights and perform its obligations 

under, each Interim Document to which it is or will be a party. 

(ii) It has (or will, by the time of entry into each Interim Document 

to which it is or will be party, have) taken all necessary corporate 

action to authorise the entry into and delivery of and the 

performance by it of its obligations under each Interim Document 

to which it is or will be a party. 

(iii) It has the power to own its material assets and carry on its 

business substantially as it is being conducted. 

(iv) No limit on its powers will be exceeded as a result of the 

borrowing, grant of security or giving of guarantees or 

indemnities contemplated by the Interim Documents to which it 

is a party. 

(c) No Conflict 
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Subject to the Reservations, the entry into and delivery of, and the 

exercise of its rights and the performance of its obligations under, each 

Interim Document to which it is a party do not and will not breach or 

conflict with: 

(i) any law or legally binding regulation or order to which it is 

subject in any material respect; 

(ii) any of its constitutional documents in any material respect; or  

(iii) any other agreement, mortgage, bond or other instrument or 

document binding on it or constitute a default or termination 

event (however described) thereunder, in each case to an extent 

or in a manner which has, or could reasonably be expected to 

have, a Material Adverse Effect (save for any such breach, 

conflict, default or termination event that arises on the Closing 

Date by reason of the terms of the Senior Finance Documents (as 

defined in the Existing Senior Facilities Agreement)). 

(d) Obligations Binding 

(i) Subject to the Reservations and to the completion of any 

applicable perfection requirements, the obligations expressed to 

be assumed by it under each Interim Document to which it is a 

party constitute its legal, valid, binding and enforceable 

obligations. 

(ii) Subject to the Reservations and to the completion of any 

applicable perfection requirements, each Security Document to 

which it is a party creates valid and effective Security Interests in 

the assets expressed to be charged or pledged by that Security 

Document.  

(e) Consents 

All required governmental filings and regulatory consents have been 

obtained and are, or will by the time required be, in full force and effect: 

(i) for the entry into and delivery of, and the exercise of its rights and 

performance of its obligations under, each Interim Document to 

which it is a party, except for any registration or filing of a 

Security Document which will be made promptly after execution 

of the relevant document and in any event within any applicable 

time limit, provided that no failure to file any such Security 

Document shall constitute a breach of this Major Representation 

by any Obligor; 

(ii) subject to the Reservations, to make any Interim Document to 

which it is a party admissible in evidence in its jurisdiction of 
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incorporation and in the jurisdiction of the governing law of such 

Interim Document; or  

(iii) for the conduct of business by it in all material respects 

substantially as presently conducted, 

except where such failure to obtain would not reasonably be expected to 

have a Material Adverse Effect. 

(f) Assets 

(i) If the Acquisition is consummated by way of a Scheme, Bidco is 

or will be the sole legal and beneficial owner of the Target Shares 

which it has acquired or will acquire pursuant to the Acquisition. 

(ii) If the Offer Conversion occurs: 

(A) Subject to sub-paragraph (C) below, on the 

Unconditional Date, Bidco will become the beneficial 

owner of, and will be entitled immediately after the 

Unconditional Date to become the legal registered owner 

of, the Target Shares tendered for acceptance under the 

Offer at that time, free from any claims, third party rights 

or competing interests whatsoever. 

(B) Subject to sub-paragraph (C) below, upon completion of 

any Squeeze-Out Procedures, Bidco will become the 

legal registered owner of all of the Target Shares free 

from any claims, third party rights or competing interests 

whatsoever. 

(C) The Target Shares are beneficially but not legally owned 

by Bidco until those shares are registered in the register 

of shareholders of Target, and the Parent and Bidco will 

use all reasonable endeavours to procure that registration 

will be made as soon as reasonably practicable. 

(iii) Parent is the sole legal and beneficial owner of the entire issued 

share capital of Midco. 

(iv) Midco is the sole legal and beneficial owner of the entire issued 

share capital of Holdco. 

(v) Holdco is the sole legal and beneficial owner of the entire issued 

share capital of Bidco. 

(vi) No Security Interests exist over all or any of its present and future 

assets other than as permitted by Clause 14.2(a) (Negative 

Pledge).  



 

74 

 
509882619v12 

(vii) It does not have any financial indebtedness outstanding other than 

as permitted by Clause 14.2(b) (Financial Indebtedness). 

(g) Holding Company 

Each Obligor is a holding company and has not traded or carried on any 

material business, or incurred any material liabilities or material 

commitments (actual or contingent), other than in each case under or in 

connection with, or as permitted by, the Existing Senior Facilities 

Agreement on or prior to the Closing Date, the Commitment Letter (and 

any fee letter or other arrangement contemplated thereby), the 

Transaction Documents or as would customarily be carried out by a 

holding company or as expressly referred to in the Structure 

Memorandum or Funds Flow (other than with respect to any “exit” 

steps) or in relation to the Group Consolidation Transaction and, in each 

case, any transactions contemplated thereunder or in respect of the 

provision of administrative services (excluding treasury services) of a 

type customarily provided by a Holding Company to its Subsidiaries. 

(h) No Winding up or Insolvency 

None of the circumstances described in Clause 14.3(e) (Insolvency and 

Insolvency Proceedings) apply to it (save for any such circumstances in 

Clause 14.3(e) expressed to be subject to a grace period where such 

grace period has not expired). 

(i) Anti-corruption laws and anti-money laundering laws 

(i) None of the Obligors, their respective directors or members of 

senior management or, is a person that has engaged in any activity 

or conduct which would violate, in any material respect, any 

applicable anti-bribery, anti-corruption or anti-money laundering 

laws or regulations in any applicable jurisdiction. 

(ii) To the best of the Obligors’ knowledge and belief, no actions or 

investigations by any governmental or regulatory agency which 

would be reasonably likely to be adversely determined, and, if so 

adversely determined, would reasonably be expected to have a 

Material Adverse Effect are ongoing or, to the best of its 

knowledge and belief, threatened against the Obligors in relation 

to any applicable anti-bribery or anti-corruption laws and 

regulations. 

(j) Sanctions 

(i) None of the Obligors, their respective directors or members of 

senior management, is an individual or an entity (a “Person of 

Relevance”), that: (i) is the target of any Sanctions, including any 

individual or entity appearing on the list of Specially Designated 
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Nationals maintained by OFAC, the Consolidated List of 

Financial Sanctions Targets maintained by His Majesty’s 

Treasury or other similar list maintained by any governmental 

authority in the European Union or Canada (a “Sanctioned 

Person”), (ii) is permanently or normally located, organised or 

resident in a Restricted Country (a “Restricted Country 

Person”), except, in relation to this paragraph (ii) only, to the 

extent that dealings with such person are licensed, approved, 

exempted or permitted pursuant to applicable Sanctions or are not 

otherwise prohibited or restricted thereunder, or (iii) is owned or 

controlled by a person that is a Sanctioned Person, where the 

relevant Sanctions provide that persons owned or controlled (as 

such terms are interpreted in the relevant regulations or in any 

guidance in relation to such regulations) by such Sanctioned 

Person, as applicable, should also be subject to Sanctions. 

(ii) Clause 14.2(l) (Sanctions) and this Clause 14.1(j) shall only apply 

to or with respect to any Group Company to the extent that the 

provisions would not result in: (i) any violation of, or conflict 

with, the Council Regulation (EC) 2271/96 or (ii) a violation of, 

or conflict with, section 7 foreign trade rules (AWV) 

(Außenwirtschaftsverordnung) (in connection with section 4 para 

1 no 3 foreign trade law (AWG) (Außenwirtschaftsgesetz)). 

14.2. Major Undertakings 

(a) Negative Pledge 

(i) No Obligor will create or permit to subsist any Security Interest 

over any of its assets, other than any Security Interest created or 

evidenced by any Security Document or any Permitted Security.  

(ii) No Obligor shall: 

(A) sell, transfer or otherwise dispose of any of its assets on 

terms whereby they are or may be leased to or re-

acquired by an Obligor or any other Group Company; 

(B) sell, transfer or otherwise dispose of any of its 

receivables on recourse terms; 

(C) enter into any arrangement under which money or the 

benefit of a bank or other account may be applied, set-off 

or made subject to a combination of accounts; or 

(D) enter into any other preferential arrangement having a 

similar effect, 
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in circumstances where the arrangement or transaction is entered 

into primarily as a method of raising financial indebtedness or of 

financing the acquisition of an asset, save in each case for any 

arrangement or transaction which constitutes Permitted Security. 

(b) Financial Indebtedness 

No Obligor will incur or allow to remain outstanding any financial 

indebtedness or guarantee or indemnity, other than financial 

indebtedness owed to the Interim Lenders under the Interim Documents 

and any other Permitted Financial Indebtedness or Permitted 

Guarantees. 

(c) Disposals 

(i) No Obligor shall enter into a single transaction or a series of 

transactions to (voluntarily or otherwise) sell, lease, transfer or 

otherwise dispose of any asset unless it is a Permitted Disposal. 

(ii) No Obligor will dispose of any of the Target Shares or the shares 

in Midco, Holdco or Bidco following the Closing Date, save to 

the extent that the disposal is by way of the granting of a Security 

Interest in favour of the Interim Finance Parties. 

(d) Distributions 

The Parent will not: 

(i) declare, make or pay, directly or indirectly, any dividend or fee, 

or make any other distribution, or pay any interest or other 

amounts, whether in cash or otherwise, on or in respect of its 

share capital or any class of its share capital, or repay or distribute 

any share premium reserve; 

(ii) redeem or purchase any of its share capital; or 

(iii) pay any fee (or make any similar payment) to any of its Holding 

Companies or any of their Affiliates,  

unless it is a Permitted Distribution or Permitted Disposal. 

(e) Pari Passu 

Each Obligor will ensure that its obligations under the Interim 

Documents rank at all times at least pari passu in right of priority and 

payment with the claims of all its other unsecured and unsubordinated 

creditors, except for obligations mandatorily preferred by law applying 

to companies generally. 

(f) Merger 
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No Obligor shall enter into any amalgamation, demerger, merger, 

consolidation or corporate reconstruction (other than the Group 

Consolidation Transaction and any amalgamation, demerger, merger, 

consolidation or corporate reconstruction in each case as contemplated 

in the Structure Memorandum (other than with respect to any “exit” 

steps)). 

(g) Acquisitions 

No Obligor will acquire or subscribe for any shares, securities or 

equivalent ownership interests in any person (other than, (i) in the case 

of the Parent, shares in Midco or (ii) in the case of Midco, shares in 

Holdco, (iii) in the case of Holdco, shares in Bidco, or (iv) in the case of 

Bidco, shares in the Target), or acquire any business, or incorporate any 

company, other than pursuant to the Transaction Documents, as 

contemplated by the Structure Memorandum (including without 

limitation the incorporation or acquisition of entities necessary to set up 

the structure contemplated by the Structure Memorandum (but 

excluding any “exit” steps)) or Funds Flow or any acquisition of shares 

or securities that are Cash Equivalent Investments or are shares or 

securities in the Target. 

(h) Compliance with laws 

(i) Each Obligor shall comply in all respects with all laws to which 

it may be subject, if failure to so comply has or is reasonably 

likely to have a Material Adverse Effect. 

(ii) Each Obligor shall obtain, comply with and maintain (providing 

copies thereof to the Interim Facility Agent if reasonably 

requested) all authorisations necessary for it to perform its 

obligations under the Transaction Documents to which it is a 

party and, subject to the Reservations, to ensure the legality, 

validity, enforceability or admissibility in evidence of the 

Transaction Documents to which it is a party except, in each case, 

where a failure to so obtain, comply or maintain such 

authorisations could not reasonably be expected to have a 

Material Adverse Effect. 

(i) Holding Company 

Each Obligor will continue to be a holding company and will not trade 

or carry on any material business, or incur any material liabilities or 

material commitments (actual or contingent) other than in each case 

under or in connection with, or as permitted by, the Existing Senior 

Facilities Agreement on or prior to the Closing Date, the Commitment 

Letter (and any fee letter or other arrangement contemplated thereby), 

the Transaction Documents or as would customarily be carried out by a 

holding company or as expressly referred to in the Structure 



 

78 

 
509882619v12 

Memorandum or Funds Flow (other than with respect to any “exit” 

steps) or in respect of the Group Consolidation Transaction and, in each 

case, any transactions contemplated thereunder or in respect of the 

provision of administrative services (excluding treasury services) of a 

type customarily provided by a Holding Company to its Subsidiaries or 

the acquisition or holding of shares or securities in the Target. 

(j) Loans or credit 

No Obligor shall be a creditor in respect of any financial indebtedness 

except for any Permitted Investments (or loans otherwise permitted by 

the Existing Senior Facilities Agreement on or prior to the Closing Date) 

or any loans arising under the Transaction Documents to which it is a 

party or as set out in the Structure Memorandum or Funds Flow (other 

than with respect to any “exit” steps) or any loans in respect of the Group 

Consolidation Transaction or loans to another Obligor or, from the 

Closing Date, any on-lending of the proceeds of the Interim Revolving 

Facility or of its available cash for the general corporate purposes of any 

member of the Target Group. 

(k) Further assurance 

(i) Subject to the Security Principles and paragraph (ii) below, each 

Obligor shall promptly do all such acts or execute all such 

documents (including assignments, transfers, mortgages, charges, 

notices and instructions) as the Interim Security Agent may 

reasonably specify (and in such form as the Interim Security 

Agent may reasonably require in favour of the Interim Security 

Agent or its nominee(s)): 

(A) to perfect the Interim Security created or intended to be 

created under or evidenced by the Security Documents 

(which may include the execution of a mortgage, charge, 

assignment or other Security Interest over all or any of 

the assets which are, or are intended to be, the subject of 

the Interim Security) or for the exercise of any rights, 

powers and remedies of the Interim Security Agent or the 

Interim Finance Parties provided by or pursuant to the 

Interim Documents or by law; 

(B) to confer on the Interim Security Agent or confer on the 

Interim Finance Parties Security Interests over any 

property and assets of that Obligor located in any 

jurisdiction equivalent or similar to the Security Interests 

intended to be conferred by or pursuant to the Security 

Documents; and/or 
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(C) once the Interim Security has become enforceable, to 

facilitate the realisation of the assets which are, or are 

intended to be, the subject of the Interim Security. 

(ii) Each Obligor shall take all such action as is reasonably available 

to it (including making all filings and registrations) as may be 

reasonably necessary for the purpose of the creation, perfection, 

protection or maintenance of any Security Interest conferred or 

intended to be conferred on the Interim Security Agent or the 

Interim Finance Parties by or pursuant to the Interim Documents. 

(l) Sanctions 

(i) Each Obligor undertakes that it, undertakes to procure that its 

directors or members of senior management, and undertakes to 

use best endeavours to procure that any agent or employee of it, 

is not a Sanctioned Person, does not act directly or indirectly on 

behalf of a Sanctioned Person and will not, directly or indirectly:  

(A) use the proceeds of any Interim Facility, or lend, 

contribute or otherwise make available such proceeds to 

any subsidiary, joint venture partner or other person: 

(I) to fund any activities or business of or with any 

person, or in any country or territory, that, at the 

time of such funding, is a Sanctioned Person or 

Restricted Country unless such funding is not 

prohibited by Sanctions and otherwise will not or 

could not reasonably be expected to expose any 

party to the Interim Documents to the risk of 

becoming a target of Sanctions; or 

(II) in any other manner that would result in a 

violation of Sanctions by any party to the Interim 

Documents, whether as underwriter, advisor, 

investor, or otherwise, or which could reasonably 

be expected to expose such party to the risk of 

becoming a target of Sanctions; or 

(B) use any revenue or benefit derived from any activity or 

dealing with a Sanctioned Person to discharge any 

obligation due or owing to an Interim Finance Party.  

(ii) Each Obligor undertakes that it will, and will use all reasonable 

endeavours to procure that each of its Subsidiaries, their 

respective directors or members of senior management and any 

agent or employee of it will, to the extent permitted by law, 

promptly upon becoming aware of them, supply to the Interim 

Facility Agent details of any claim, action, suit, proceedings or 
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investigation against it with respect to Sanctions by a Sanctions 

Authority. 

(iii) Clause 14.1(j) (Sanctions) and this Clause 14.2(l) shall only apply 

to or with respect to any Group Company to the extent that the 

provisions would not result in: (i) any violation of, or conflict 

with, the Council Regulation (EC) 2271/96 or (ii) a violation of, 

or conflict with, section 7 foreign trade rules (AWV) 

(Außenwirtschaftsverordnung) (in connection with section 4 para 

1 no 3 foreign trade law (AWG) (Außenwirtschaftsgesetz)).  

(m) Anti-corruption law 

No Obligor shall directly or, to such Obligor’s knowledge, having made 

such inquiries as is reasonable in the circumstances, indirectly use the 

proceeds of the Interim Facilities to make any unlawful payment which 

would breach the Bribery Act 2010, the United States Foreign Corrupt 

Practices Act of 1977 or other similar legislation in other relevant 

jurisdictions in any material respect. 

(n) Acquisition Related Undertakings 

(i) Scheme Undertakings 

The undertakings in this Clause 14.2(n)(i) shall cease to apply if an Offer 

Conversion occurs, but shall continue to apply if a conversion to a 

Scheme occurs subsequently to an Offer Conversion.  

(A) Scheme Circular 

The Parent will use reasonable endeavours to: 

(I) procure that the Scheme Circular is dispatched as 

soon as reasonably practicable and in any event 

within 28 days of the date of issue of the Scheme 

Press Release or such later date as may be 

approved by the Takeover Panel; and 

(II) procure that, save for customary differences 

between a scheme circular and a scheme press 

release and save for any increase in the amount of 

cash payable by Bidco in respect of the Target 

Shares pursuant to the Scheme that is funded 

solely by equity, the terms of the Scheme Circular 

do not vary in any respect which is materially 

adverse to the interests of the Interim Lenders 

from the terms set out in or referred to in the draft 

Scheme Press Release delivered pursuant to this 
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Agreement unless the Interim Facility Agent has 

approved in writing such change in advance, 

in each case, except to the extent required by the 

Takeover Code, the Takeover Panel or the Court.  

(B) Progress of Scheme  

The Parent will keep the Interim Facility Agent 

reasonably informed as to material developments in 

relation to the Scheme and promptly on request provide 

the Interim Facility Agent with information as to the 

progress of the Scheme and with any material 

information or advice received in relation to the Scheme 

and will notify the Interim Facility Agent promptly 

following it becoming aware that the Scheme Court 

Order has been issued unless compliance with this Clause 

would be inconsistent with the Takeover Code or the 

requirements of the Takeover Panel. 

(C) Terms of the Scheme 

Other than with the consent of the Interim Facility Agent 

(not to be unreasonably withheld, conditioned or 

delayed), the Parent shall: 

(I) not increase, and ensure there is no increase in, 

the amount of cash payable by Bidco in respect of 

the Target Shares pursuant to the Scheme unless 

such increase is funded solely by equity; 

(II) not take any action which would compel it or 

Bidco to make an offer to shareholders in the 

Target under Rule 9 of the Takeover Code; and 

(III) not waive or amend (and use reasonable 

endeavours to ensure there is no waiver or 

amendment to) any condition of the Scheme 

where such waiver or amendment would be 

materially prejudicial to the interests of the 

Interim Finance Parties (taken as a whole) unless 

(w) the Interim Facility Agent has given its 

consent (not to be unreasonably withheld, 

conditioned or delayed), (x) such waiver or 

amendment is made for the purpose of extending 

the period in which the holders of the Target 

Shares may vote in respect of the Scheme, 

including by reason of the adjournment of any 

meeting or court hearing (provided that for the 
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avoidance of doubt, any such extension shall not 

extend the Availability Period) (y) required by 

the Takeover Code, the Takeover Panel or the 

Court or (z) that waiver or amendment does not 

relate to a condition which Bidco reasonably 

considers that it would be entitled, in accordance 

with Rule 13.5(a) of the Takeover Code, to 

invoke so as to cause the Scheme not to proceed, 

lapse or be withdrawn. 

(ii) Offer Undertakings 

The undertakings in this Clause 14.2(n)(ii) shall only apply if an 

Offer Conversion occurs. 

(A) Issue of Offer Document 

(I) Bidco shall despatch the Offer Document as soon 

as reasonably practicable and in any event within 

28 days of the date of issuing the Offer Press 

Release or such later date as may be approved by 

the Takeover Panel. 

(II) Bidco shall ensure that, save for customary 

differences between an offer document and a 

press release or scheme circular and save for any 

increase in the amount of cash payable by Bidco 

in respect of the Target Shares pursuant to the 

Offer that is funded solely by equity, the terms 

and conditions of the Offer Document do not vary 

in any respect which is materially adverse to the 

interests of the Interim Finance Parties from the 

terms set out or referred to in the Scheme Press 

Release or Scheme Circular (as applicable) 

except for the acceptance condition (which shall, 

subject to the terms of this Agreement, be in the 

usual form for a contractual takeover offer, 

consistent with the undertaking at Clause 

14.2(n)(ii)(C)(I) below) or as otherwise required 

by the Takeover Code or the Takeover Panel, 

unless the Interim Facility Agent has approved 

such change in advance (such approval not to be 

unreasonably withheld), 

in each case, except to the extent required by the 

Takeover Code, the Takeover Panel or the Court. 

(B) Progress of Offer 
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To the extent that the Parent is aware of the same, it shall 

keep the Interim Facility Agent informed as to the 

progress of the Offer (including any material 

developments in relation to the Acquisition and, if the 

Interim Facility Agent reasonably requests, details as to 

the current level of acceptance of any Offer) and any 

market purchases of Target Shares made, and provide the 

Interim Facility Agent with such information and copies 

of professional advice received in respect of the Offer as 

the Interim Facility Agent may reasonably request (other 

than advice relating to any issue that is either contentious 

or reasonably likely to become contentious arising as 

between the Interim Finance Parties and the Group) 

unless compliance with this Clause would be inconsistent 

with the Takeover Code or the requirements of the 

Takeover Panel. 

(C) Terms of the Offer 

Other than with the consent of the Interim Facility Agent 

(not to be unreasonably withheld, conditioned or 

delayed), the Parent shall: 

(I) not declare the Offer unconditional until Bidco 

has received valid acceptances (which have not 

been validly withdrawn) in respect of Target 

Shares such that following the acquisition of 

those Target Shares, Bidco would hold not less 

than 75 per cent. of the issued Target Shares; 

(II) not increase, and ensure there is no increase in, 

the amount of cash payable by it in respect of the 

Target Shares pursuant to the Offer unless such 

increase is funded solely by equity; 

(III) not take any action which would compel it to 

revise the Offer under Rule 9 of the Takeover 

Code; and 

(IV) not waive or amend (and use reasonable 

endeavours to ensure there is no waiver or 

amendment to) any condition of the Offer where 

such waiver or amendment would be materially 

prejudicial to the interests of the Interim Finance 

Parties (taken as a whole) unless (w) the Interim 

Facility Agent has given its consent (not to be 

unreasonably withheld, conditioned or delayed), 

(x) such waiver or amendment is made for the 

purpose of extending the period in which holders 
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of the Target Shares may accept the terms of the 

Offer (provided that for the avoidance of doubt, 

any such extension shall not extend the 

Availability Period) (y) required by the Takeover 

Code, the Takeover Panel or the Court or (z) that 

waiver or amendment does not relate to a  

condition which Bidco reasonably considers that 

it would be entitled, in accordance with Rule 

13.5(a) of the Takeover Code, to invoke so as to 

cause the Offer not to proceed, lapse or be 

withdrawn. 

(D) De-Listing; Squeeze-out 

Bidco shall: 

(I) if the Acquisition is being effected by way of the 

Scheme, use all reasonable endeavours to de-list 

the Target from the Official List of the Financial 

Conduct Authority and to re-register the Target as 

a private limited company within 30 days of the 

Effective Date;  

(II) if the Acquisition is being effected by way of an 

Offer, procure (except to the extent prevented by 

law, regulation or the court) that the Target is de-

listed from the Official List of the Financial 

Conduct Authority and re-register the Target as a 

private limited company in each case within 60 

days of the later of (i) the initial Utilisation date 

of the Interim Facilities and (ii) the Unconditional 

Date provided that Bidco has at the time acquired 

Target Shares carrying 75% or more of the voting 

rights attributable to the capital of the Target 

which are then exercisable at a general meeting 

of the Target; and  

(III) if the Acquisition is being effected by way of an 

Offer, and to the extent Bidco acquires pursuant 

to the Offer not less than 90% of the voting rights 

of the Target Shares to which the Offer relates, 

use all reasonable endeavours to, as soon as 

legally possible (and in any event within the 

maximum time period prescribed by the 

Companies Act 2006) complete a Squeeze-Out. 

(iii) General Acquisition Undertakings 

(A) Announcements 
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The Parent agrees that where any announcement by a 

member of the Group in relation to the Scheme or the 

Offer refers to any Interim Finance Party, it must be 

approved in writing by such party prior to its publication. 

No such approval shall be necessary where such 

announcement is customary or required in order to 

comply with any relevant Authorisation, law or 

regulation or the requirements, rules and regulations of 

any court, applicable regulatory authority (including, 

without limitation, the Takeover Panel) or body relating 

to the Acquisition.  

(B) Authorisations 

Each Obligor shall comply in all material respects with 

all laws and legally binding regulations and all legally 

binding requirements, rules and regulations of all 

applicable regulatory authorities and bodies relating to 

the Acquisition. 

14.3. Major Default 

Subject to the definition thereof, each or certain of the events or circumstances 

set out in this Clause 14.3 is a Major Default. 

(a) Payment Default  

Any Obligor does not pay on the due date any amount payable by it 

under the Interim Documents in the manner required under the Interim 

Documents unless the failure to pay is due solely to administrative or 

technical delays in the transmission of funds and payment is made within 

three Business Days of the due date. 

(b) Breach Of Other Obligations 

Any Obligor does not comply with any Major Undertaking (or, after the 

expiry of the Certain Funds Period, any other provision of this 

Agreement) and, if capable of remedy, such failure to comply is not 

remedied within 10 Business Days from the earlier of: 

(i) the Parent becoming aware of an Obligor’s failure to comply; or 

(ii) receipt of written notice from the Interim Facility Agent to the 

Parent of such failure to comply. 

(c) Misrepresentation 

A Major Representation is, when made, incorrect or misleading in any 

material respect (except for such of those Major Representations which 
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are themselves already qualified by materiality, which must be correct 

and not misleading) and, if capable of remedy, the circumstances giving 

rise to such misrepresentation are not remedied within 10 Business Days 

from the earlier of: 

(i) the Parent becoming aware of an Obligor’s failure to comply; or 

(ii) receipt of written notice from the Interim Facility Agent to the 

Parent of such failure to comply. 

(d) Invalidity / Repudiation 

Any of the following occurs: 

(i) any payment obligation of any Obligor under any Interim 

Document is or becomes invalid or unenforceable or, subject to 

the Reservations, ceases to be a legally binding and enforceable 

obligation of such party and such invalidity, unenforceability or 

cessation individually or cumulatively materially and adversely 

affects the interests of the Interim Finance Parties (taken as a 

whole) under the Interim Documents; or  

(ii) it is or becomes unlawful in any applicable jurisdiction for any 

Obligor to perform any of its payment obligations under any 

Interim Document or, subject to the Reservations, any provision 

of any Interim Document otherwise ceases to be in full force and 

effect and such invalidity, unenforceability or cessation 

individually or cumulatively materially and adversely affects the 

interests of the Interim Finance Parties (taken as a whole) under 

the Interim Documents; or 

(iii) any Obligor repudiates or rescinds an Interim Document in a 

manner which is materially adverse to the interests of the Interim 

Lenders taken as a whole. 

(e) Insolvency and Insolvency Proceedings 

Any of the following occurs in respect of any Obligor:  

(i) it is unable or admits inability to pay its debts as they fall due or 

is deemed or declared to be unable to pay its debts under 

applicable law, or, by reason of actual or anticipated financial 

difficulties, suspends or announces an intention to suspend 

making payments on any of its debts or, by reason of actual or 

anticipated financial difficulties, commences formal negotiations 

with its creditors generally (excluding any Interim Finance Party 

in its capacity as such) with a view to restructuring or 

rescheduling any of its indebtedness; 
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(ii) a moratorium or equivalent event in other jurisdictions is declared 

with respect to creditors generally in respect of any indebtedness 

of it; 

(iii) any liquidator, trustee in bankruptcy, or similar officer is 

appointed in respect of it or any of its material assets; 

(iv) a petition is presented, a meeting is convened, an application to 

court is made, or documents are filed with a court, or any other 

step is taken by any person, for the purpose of appointing a 

liquidator, trustee in bankruptcy, or other similar officer in 

respect of it or any of its assets, unless, in each case, any such 

petition, meeting, filing, application, step or proceeding is 

frivolous or vexatious and is discharged, stayed or dismissed 

within 21 days of commencement; 

(v) any meeting of its directors, shareholders or creditors generally is 

convened for the purpose of considering any resolution for (or 

whether to petition for or file documents with a court for) its 

winding-up, liquidation, administration or dissolution or for 

seeking relief under any applicable insolvency law or any such 

meeting passes such a resolution; 

(vi) any corporate action, or other formal step or formal procedure is 

taken or commenced with a view to a composition, assignment or 

arrangement with its creditors generally by reason of financial 

difficulties of that Obligor unless, in each case, any such action, 

procedure, filing, application, step or proceeding is frivolous or 

vexatious and is discharged, stayed or dismissed within 21 days 

of commencement; or 

(vii) an order is made for its administration, liquidation, winding-up or 

other relief under any applicable insolvency law. 

(f) Creditors’ process 

Any expropriation, attachment, sequestration, distress or execution or 

any analogous process in any jurisdiction affects any asset or assets of 

any Obligor having an aggregate value of £50,000,000 or more and is 

not stayed, withdrawn or discharged within 21 days. 

(g) Change of control 

A Change of Control occurs, or, after the Closing Date, there is a sale of 

all or substantially all of the assets of the Group (provided that the 

Interim Finance Parties agree that the Group Consolidation Transaction 

shall not constitute a sale of all or substantially all of the assets of the 

Group). 
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14.4. Notification of Default 

(a) The Parent shall notify the Interim Facility Agent of the occurrence of 

any Major Default (and the steps, if any, being taken to remedy it) 

promptly upon becoming aware of its occurrence. 

(b) Promptly following a reasonable request by the Interim Facility Agent, 

the Parent shall supply to the Interim Facility Agent a certificate signed 

by an authorised signatory of the Parent certifying that, to its knowledge, 

no Major Default is continuing (or, if a Major Default is to its knowledge 

continuing, specifying the Major Default and the steps, if any, being 

taken to remedy it). 

14.5. Consequences of Major Default 

(a) Subject to Clause 3.2, following a Major Default, and provided that it is 

outstanding, the Interim Facility Agent may, and shall if so directed by 

the Majority Interim Lenders, by notice to the Parent: 

(i) if not already cancelled, cancel the Total Interim Commitments; 

(ii) declare that all or part of the Interim Loans, together with accrued 

interest, and all other amounts accrued or outstanding under the 

Interim Documents be immediately due and payable, at which 

time they shall become immediately due and payable; 

(iii) declare that all or part of the Interim Loans be payable on demand, 

at which time they shall immediately become payable on demand 

by the Interim Facility Agent on the instructions of the Majority 

Interim Lenders; and/or  

(iv) exercise or direct the Interim Security Agent to exercise any or 

all of its rights, remedies, powers or discretions under the Interim 

Documents. 

Any such notice shall take effect in accordance with its terms. 

14.6. Excluded Matters 

Notwithstanding any other provision of this Agreement, no transaction, 

step, action or event set out in or required by or contemplated by the 

Structure Memorandum (other than with respect to any “exit” steps set 

out therein), the Funds Flow, or the Acquisition Documents shall, in any 

case, constitute a breach of any term, representation and warranty 

(including, for the avoidance of doubt, a Major Representation) or 

undertaking (including, for the avoidance of doubt, a Major 

Undertaking) in the Interim Documents or constitute a default or Major 

Default hereunder, and each such transaction, step, action or event is and 

shall be expressly permitted under the terms of the Interim Documents.  
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15. CONDITIONS SUBSEQUENT 

(a) From the Closing Date Bidco shall: 

(i) if the Acquisition is being effected by way of an Offer, de-list the 

Target from the Official List of the Financial Conduct Authority 

and re-register the Target as a private limited company in each 

case (unless prevented by law, regulation or court) within 60 days 

of the later of (i) the Closing Date and (ii) the Unconditional Date;  

(ii) if the Acquisition is being effected by way of an Offer, and to the 

extent Bidco owns or controls not less than 90% of the shares in 

the Target to which the Offer relates, (A) within 10 Business Days 

of becoming entitled to do so, give notice to all other shareholders 

of the Target under section 979 of the Companies Act 2006 and 

(B) use reasonable efforts to, as soon as reasonably practicable 

and legally permitted, purchase their shares in the Target under 

section 979 of the Companies Act 2006; and 

(iii) if the Acquisition is being effected by way of the Scheme, use all 

reasonable endeavours to de-list the Target from the Official List 

of the Financial Conduct Authority and to the extent not already 

effected as part of the Scheme, re-register the Target as a private 

limited company within 30 days of the Effective Date.  

(b) Bidco shall deliver to the Interim Security Agent, no later than the date 

falling twenty (20) Business Days after the Closing Date, each Security 

Document specified in paragraphs (b) and (c) of the definition of 

“Security Documents” (the “Post-Closing Security Documents”), 

together with: 

(i) customary corporate authorisations; 

(ii) a Scottish law legal opinion from counsel to the Lead Arrangers 

regarding the legality, validity and enforceability of the Post-

Closing Security Documents (addressed to, or capable of being 

relied on by, the Interim Lenders); and 

(iii) an English law legal opinion from counsel to the Lead Arrangers 

regarding the authority and capacity of Bidco to enter into the 

Post-Closing Security Documents (addressed to, or capable of 

being relied on by, the Interim Lenders). 

16. SECURITY 

16.1. Interim Security Agent as holder of security 

Unless expressly provided to the contrary, the Interim Security Agent holds, to 

the fullest extent permitted by law, any security created by a Security Document 

on trust or as agent (as the case may be) for or for the benefit of the Interim 
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Finance Parties and will apply all payments and other benefits received by it 

under a Security Document in accordance with the Interim Documents. 

16.2. Responsibility 

The Interim Security Agent is not liable or responsible to any other Interim 

Finance Party for: 

(a) any failure in registering, perfecting or protecting the security created by 

any Security Document; or  

(b) any other action taken or not taken by it in connection with a Security 

Document.  

16.3. Title 

(a) The Interim Security Agent may accept, without enquiry, the title (if 

any) any person granting the relevant security may have to any asset 

over which security is intended to be created by any Security Document. 

(b) The Interim Security Agent has no obligation to insure any such asset or 

the interests of the Interim Finance Parties in any such asset. 

16.4. Possession of documents 

The Interim Security Agent is not obliged to hold in its own possession any 

Security Document, title deed or other document in connection with any asset 

over which security is intended to be created by a Security Document. Without 

prejudice to the above, the Interim Security Agent may allow any bank 

providing safe custody or depositary services or any professional adviser to the 

Interim Security Agent to retain any of those documents in its possession. 

16.5. Investments 

Except as otherwise provided in any Security Document, all moneys received 

by the Interim Security Agent under the Interim Documents may be: 

(a) invested in the name of, or under the control of, the Interim Security 

Agent in any investment for the time being authorised by English law 

(and selected by the Interim Security Agent, acting reasonably) for the 

investment by trustees of trust money or in any other investments which 

may be selected by the Interim Security Agent (acting reasonably) with 

the consent of the Majority Interim Lenders; or 

(b) placed on deposit in the name of, or under the control of, the Interim 

Security Agent at such bank or institution (including any other Interim 

Finance Party) and upon such terms as the Interim Security Agent (in 

each case, acting reasonably) may think fit. Any and all such monies and 

all interest thereon shall be paid to the Interim Facility Agent forthwith 

upon demand by the Interim Facility Agent. 



 

91 

 
509882619v12 

16.6. Approval 

Each Interim Finance Party confirms its approval of each Security Document 

and authorises and directs the Interim Security Agent (by itself or by such 

person(s) as it may nominate) to execute and enforce the same as trustee (or 

agent) or as otherwise provided (and whether or not expressly in the names of 

the Interim Finance Parties) on its behalf. 

16.7. Enforcement 

Each Interim Finance Party (other than the Interim Security Agent) agrees not 

to enforce independently or exercise any rights or powers arising under a 

Security Document except through the Interim Security Agent and in 

accordance with the Interim Documents. 

16.8. Conflict with Security Documents 

If there is any conflict between the provisions of this Agreement and any 

Security Document with regard to instructions to, or other matters affecting, the 

Interim Security Agent, this Agreement will prevail. 

16.9. Enforcement Instructions 

(a) The Interim Security Agent may refrain from enforcing the Interim 

Security or taking any other action as to Enforcement unless instructed 

otherwise by the Instructing Lenders. 

(b) Subject to the Interim Security having become enforceable in 

accordance with its terms the relevant Instructing Lenders may give or 

refrain from giving instructions to the Interim Security Agent to take 

action as to Enforcement in accordance with the terms of this 

Agreement. 

(c) The Interim Security Agent is entitled to rely on and comply with 

instructions given in accordance with this Clause 16.9. 

16.10. Manner of enforcement 

If the Interim Security is being enforced or other action as to Enforcement is 

being taken pursuant to Clause 16.9 (Enforcement Instructions) (including by 

way of a Distressed Disposal), the Interim Security Agent shall enforce the 

Interim Security or take other action as to Enforcement in such manner 

(including, without limitation, the selection of any administrator of any Group 

Company to be appointed by the Interim Security Agent): 

(a) as the relevant Instructing Lenders shall instruct; or 

(b) in the absence of any such instructions, as the Interim Security Agent 

sees fit, 
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in each case in accordance with the terms of this Agreement. 

16.11. Security Documents 

Each of the Parties agrees that, upon the occurrence of the Closing Date, the 

signature pages of the Parent, Midco, Holdco, Bidco and the Interim Security 

Agent to the Security Documents (other than the Post-Closing Security 

Documents) which were circulated in escrow by such parties or their counsel on 

or prior to the date hereof are automatically released and such Security 

Documents shall be, immediately and without the need for any further action, 

executed and delivered on and from the Closing Date, and prior to such 

execution all missing information in such Security Documents shall be 

completed. 

17. GUARANTEE AND INDEMNITY 

17.1. Guarantee and indemnity 

Each Guarantor irrevocably and unconditionally: 

(a) guarantees to each Interim Finance Party punctual performance by the 

Borrower of all of the Borrower’s obligations under the Interim 

Documents; 

(b) undertakes with each Interim Finance Party that whenever the Borrower 

does not pay any amount when due under or in connection with the 

Interim Documents that such Guarantor shall, immediately on demand, 

pay that amount as if it was the principal obligor; and 

(c) agrees as an independent and primary obligation to indemnify each 

Interim Finance Party, immediately on demand, against any cost, loss or 

liability suffered by such Interim Finance Party if any obligation 

guaranteed by it pursuant to this Clause 17.1 is or becomes 

unenforceable, invalid or illegal.  The amount of the cost, loss or liability 

shall be equal to the amount which such Interim Lender would otherwise 

have been entitled to recover. 

17.2. Continuing Guarantee 

This guarantee is a continuing guarantee and will extend to the ultimate balance 

of sums payable by the Borrower under the Interim Documents regardless of 

any intermediate payment or discharge in whole or in part. 

17.3. Reinstatement 

If any payment by the Borrower or any discharge given by any Interim Finance 

Party (whether in respect of the obligations of the Borrower or any security for 

those obligations or otherwise) is avoided or reduced as a result of insolvency 

or any similar event: 
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(a) the liability of the Guarantors under this Clause 17 shall continue as if 

the payment, discharge, avoidance or reduction had not occurred; and 

(b) each Interim Finance Party shall be entitled to recover the value or 

amount of that security or payment from the Guarantors under this 

Clause 17, as if the payment, discharge, avoidance or reduction had not 

occurred. 

17.4. Waiver of defences 

The obligations of the Guarantors under this Clause 17 will not be affected by 

an act, omission, matter or thing which, but for this Clause 17.4, would reduce, 

release or prejudice any of its obligations under this Clause 17 (without 

limitation and whether or not known to it or any Interim Finance Party) 

including: 

(a) any time, waiver or consent granted to, or composition with, any Obligor 

or other person; 

(b) the release of any Obligor or any other person under the terms of any 

composition or arrangement with any creditor of any Group Company; 

(c) the taking, variation, compromise, exchange, renewal or release of, or 

refusal or neglect to perfect, take up or enforce, any rights against, or 

security over assets of, any Obligor or other person or any non-

presentation or non-observance of any formality or other requirement in 

respect of any instrument or any failure to realise the full value of any 

security; 

(d) any incapacity or lack of power, authority or legal personality of or 

dissolution or change in the members or status of any Obligor or any 

other person; 

(e) any amendment, novation, supplement, extension (whether of maturity 

or otherwise) or restatement (in each case, however fundamental and of 

whatsoever nature) or replacement of an Interim Document or any other 

document or security; 

(f) any unenforceability, illegality or invalidity of any obligation of any 

person under any Interim Document or any other document or security; 

or 

(g) any insolvency or similar proceedings in relation to any Obligor. 

17.5. Immediate recourse 

Each Guarantor waives any right it may have of first requiring any Interim 

Finance Party (or any trustee or agent on its behalf) to proceed against or enforce 

any other rights or security or claim payment from any person before claiming 
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from a Guarantor under this Clause 17.  This waiver applies irrespective of any 

law or any provision of an Interim Document to the contrary. 

17.6. Appropriations 

Until all amounts which may be or become payable by the Obligors under the 

Interim Documents have been irrevocably paid in full, each Interim Finance 

Party (or any trustee or agent on its behalf) may: 

(a) refrain from applying or enforcing any other moneys, security or rights 

held or received by such Interim Lender (or any trustee or agent on its 

behalf) in respect of those amounts, or apply and enforce the same in 

such manner and order as it sees fit (whether against those amounts or 

otherwise) and each Guarantor shall not be entitled to the benefit of the 

same; and 

(b) hold in an interest-bearing suspense account any moneys received from 

a Guarantor or on account of a Guarantor’s liability under this Clause 

17. 

17.7. Deferral of Guarantors’ rights 

Until all amounts which may be or become payable by the Obligors under the 

Interim Documents have been irrevocably paid in full and unless each Interim 

Lender otherwise directs, each Guarantor will not exercise any rights which it 

may have by reason of performance by it of its obligations under the Interim 

Documents or by reason of any amount being payable or liability arising under 

this Clause 17 (including any Rights of Recourse): 

(a) to be indemnified by any Obligor; 

(b) to claim any contribution from any guarantor of the Borrower’s 

obligations under the Interim Documents; 

(c) to take the benefit (in whole or in part and whether by way of 

subrogation or otherwise) of any rights of the Interim Finance Parties 

under the Interim Documents or of any other guarantee or security taken 

pursuant to, or in connection with, the Interim Documents by the Interim 

Finance Parties; 

(d) bring legal or other proceedings for an order requiring any Obligor to 

make any payment, or perform any obligation, in respect of which it has 

given a guarantee, undertaking or indemnity under Clause 17.1 

(Guarantee and indemnity); 

(e) exercise any right of set off against any Obligor; and/or 

(f) claim or prove as a creditor of any Obligor in competition with any 

Finance Party. 
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If a Guarantor receives any benefit, payment or distribution in relation to such 

rights they shall hold that benefit, payment or distribution to the extent 

necessary to enable all amounts which may be or become payable to the Interim 

Finance Parties by the Obligors under or in connection with the Interim 

Documents to be repaid in full on trust for, or for and on behalf of, the Interim 

Finance Parties and shall promptly pay or transfer the same to the Interim 

Facility Agent or as the Interim Facility Agent may direct for application in 

accordance with this Agreement. 

17.8. Guarantors Intent 

Without prejudice to the generality of Clause 17.4 (Waiver of defences), each 

Guarantor expressly confirms that it intends that this guarantee shall extend 

from time to time to any (however fundamental) variation, increase, extension 

or addition of or to any of the Interim Documents and/or any facility or amount 

made available under any of the Interim Documents for the purposes of or in 

connection with any of the following:  business acquisitions of any nature; 

increasing working capital; enabling investor distributions to be made; carrying 

out restructurings; refinancing existing facilities; refinancing any other 

indebtedness; making facilities available to new borrowers; any other variation 

or extension of the purposes for which any such facility or amount might be 

made available from time to time; and any fees, costs and/or expenses associated 

with any of the foregoing. 

17.9. Additional security 

This guarantee is in addition to and is not in any way prejudiced by any other 

guarantee or security now or subsequently held by any Interim Finance Party. 

17.10. Guarantee limitations 

(a) Notwithstanding anything to the contrary in this Agreement or in any 

other Interim Documents, the maximum liability of each Guarantor 

under this Agreement and any other Interim Documents shall in no event 

exceed the amount that can be guaranteed by such Guarantor under 

applicable law, including applicable U.S. federal and state laws relating 

to the insolvency of debtors. 

(b) The guarantee obligations and liabilities of the Guarantors under this 

Clause 17 for the obligations under this Agreement or any Interim 

Document of any other Obligor which is not a Subsidiary of such 

Guarantor shall be limited, at any time to an amount equal to the 

aggregate of all amounts directly or indirectly borrowed under this 

Agreement by such other Obligor to the extent directly or indirectly on-

lent to the Guarantor and/or any of its Subsidiaries under intercompany 

loan agreements and outstanding at the date a payment is to be made by 

the Guarantor under this Clause 17; it being specified that 

notwithstanding any other provision of this Agreement or any Interim 

Document any payment made by the Guarantor under this Clause 17 in 
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respect of the obligations of any other Obligor which is not a Subsidiary 

of such Guarantor shall reduce pro tanto the outstanding amount of the 

intercompany loans due by the Guarantor and/or any of its Subsidiaries 

under the intercompany loan agreements referred to above and that any 

repayment of the intercompany loans by the Guarantor and/or any of its 

Subsidiaries shall reduce pro tanto the amount payable under this Clause 

17. 

(c) The obligations and liabilities of the Guarantors under this Clause 17 for 

the obligations under this Agreement or any Interim Document of any 

other Obligor which is its Subsidiary shall not be limited and shall 

therefore cover all amounts due by such Obligor as, if applicable, 

Borrower and/or as Guarantor.  However, where such Subsidiary is itself 

a Guarantor which guarantees the obligations of a member of the Group 

which is not a Subsidiary of the Guarantor, the amounts payable by such 

Guarantor under this paragraph (c) in respect of the obligations of this 

Subsidiary as Guarantor, shall be limited as set out in paragraph (b) 

above. 

(d) The guarantee obligations and liabilities of the Guarantors under this 

Clause 17 for the obligations under this Agreement or any Interim 

Document of any other Obligor shall be limited to the payment 

obligations of such other Obligor under the Interim Documents. 

(e) Notwithstanding any provision (other than this Clause 17 to the contrary, 

to the extent that any provision of this Agreement or any certificate, 

notice or other document delivered under or in connection with this 

agreement is a guarantee by an Obligor of the obligations of any other 

person, or any undertaking, covenant, obligation, representation or 

warranty for any other person, then that Obligor shall not be bound by 

any such guarantee, undertaking, covenant, obligation, representation or 

warranty, unless made in respect of a Subsidiary of it. 

(f) Notwithstanding any provision to the contrary in this Agreement and 

without limiting the generality of the foregoing, the representation made 

in Clause 14.1 (Major Representations) and the undertakings made in 

Clause 14.2 (Major Undertakings) by each Obligor shall be made for 

itself and, as and to the extent applicable, for each of its Subsidiaries 

only.  

18. AGENTS AND ARRANGERS 

18.1. Appointment of Agents 

(a) Each Interim Finance Party (other than the relevant Agent) irrevocably 

authorises and appoints each Agent: 
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(i) to act as its agent under and in connection with the Interim 

Documents (and in the case of the Interim Security Agent to act 

as its trustee for the purposes of the Security Documents); 

(ii) to execute and deliver on its behalf such of the Interim 

Documents as are expressed to be executed by such Agent on its 

behalf; and 

(iii) to perform the duties and to exercise the rights, powers and 

discretions which are specifically delegated to such Agent by the 

terms of the Interim Documents, together with all other incidental 

rights, powers and discretions. 

(b) Each Interim Finance Party: 

(i) (other than the Interim Facility Agent) irrevocably authorises and 

appoints, the Interim Facility Agent to accept on its behalf the 

terms of any reliance letter or engagement letter relating to any 

report, certificate or letter provided by accountants, auditors or 

other professional advisers in connection with any of the Interim 

Documents or any related transactions and to bind such Interim 

Finance Party in respect of the addressing or reliance or limitation 

of liability of any person under any report, certificate or letter; 

and 

(ii) accepts the terms and any limitation of liability or qualification in 

the reports or any reliance or engagement letter entered into by 

the Interim Facility Agent and/or the Lead Arrangers (whether 

before or after such Interim Finance Party became party to this 

Agreement) in connection with the Interim Documents. 

(c) The relationship between each Agent and the other Interim Finance 

Parties is that of principal and agent only. Except as specifically 

provided in the Interim Documents, no Agent, Lead Arranger or 

Underwriter shall: 

(i) have, or be deemed to have, any obligations to, or trust or 

fiduciary relationship with, any other Party or other person, other 

than those for which specific provision is made by the Interim 

Documents; or 

(ii) be bound to account to any other Interim Finance Party for any 

sum or the profit element of any sum received by it for its own 

account. 

(d) Neither Agent is authorised to act on behalf of an Interim Finance Party 

in any legal or arbitration proceedings relating to any Interim Document 

without first obtaining that Interim Finance Party’s consent except in 
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any proceedings for the protection, preservation or enforcement of any 

Security Document otherwise permitted by this Agreement. 

18.2. Instructions 

(a) The Interim Security Agent shall: 

(i) subject to paragraphs (d) and (e) below, exercise or refrain from 

exercising any right, power, authority or discretion vested in it as 

Interim Security Agent in accordance with any instructions given 

to it by the Instructing Lenders; and 

(ii) not be liable for any act (or omission) if it acts (or refrains from 

acting) in accordance with paragraph (i) above. 

(b) The Interim Security Agent shall be entitled to request instructions, or 

clarification of any instruction, from the relevant Instructing Lenders as 

to whether, and in what manner, it should exercise or refrain from 

exercising any right, power, authority or discretion and the Interim 

Security Agent may refrain from acting unless and until it receives those 

instructions or that clarification. 

(c) Any instructions given to the Interim Security Agent by the relevant 

Instructing Lenders shall override any conflicting instructions given by 

any other Parties and will be binding on all Interim Secured Parties. 

(d) Paragraph (a) above shall not apply: 

(i) where a contrary indication appears in this Agreement; 

(ii) where this Agreement requires the Interim Security Agent to act 

in a specified manner or to take a specified action; 

(iii) in respect of any provision which protects the Interim Security 

Agent’s own position in its personal capacity as opposed to its 

role of Interim Security Agent for the Interim Secured Parties; 

(iv) in respect of the exercise of the Interim Security Agent’s 

discretion to exercise a right, power or authority under the terms 

of this Agreement.  

(e) If giving effect to instructions given by the relevant Instructing Lenders 

would (in the Interim Security Agent’s reasonable opinion) have an 

effect equivalent to an amendment to this Agreement, the Interim 

Security Agent shall not act in accordance with those instructions unless 

consent to it so acting is obtained from each Party (other than the Interim 

Security Agent) whose consent would have been required in respect of 

that amendment to this Agreement. 
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(f) In exercising any discretion to exercise a right, power or authority under 

the Interim Documents where either: 

(i) it has not received any instructions from the relevant Instructing 

Lenders as to the exercise of that discretion; or 

(ii) the exercise of that discretion is subject to paragraph (d)(iv) 

above, 

(iii) the Interim Security Agent shall do so having regard to the 

interests of all the relevant Interim Secured Parties. 

(g) The Interim Security Agent may refrain from acting in accordance with 

any instructions until it has received any indemnification and/or security 

that it may in its discretion (acting reasonably) require (which may be 

greater in extent than that contained in the Interim Documents and which 

may include payment in advance) for any cost, loss or liability (together 

with any applicable VAT) which it may incur in complying with those 

instructions. 

(h) Without prejudice to the provisions of Clause 16.9 (Enforcement 

Instructions), in the absence of instructions, the Interim Security Agent 

may act (or refrain from acting) as it considers in its discretion to be 

appropriate. 

18.3. Exclusion of liability 

(a) Without limiting paragraph (b) below (and without prejudice to any 

other provision of any Interim Document excluding or limiting the 

liability of the Interim Security Agent, any receiver or delegate), none 

of the Interim Security Agent, any receiver nor any delegate will be 

liable for: 

(i) any damages, costs or losses to any person, any diminution in 

value, or any liability whatsoever arising as a result of taking or 

not taking any action under or in connection with any Interim 

Document or the Interim Security unless directly caused by its 

gross negligence or wilful misconduct; 

(ii) exercising or not exercising any right, power, authority or 

discretion given to it by, or in connection with, any Interim 

Document, the Interim Security or any other agreement, 

arrangement or document entered into, made or executed in 

anticipation of, under or in connection with, any Interim 

Document or the Interim Security unless directly caused by its 

gross negligence or wilful misconduct; 

(iii) any shortfall which arises on the enforcement or realisation of the 

Interim Security; or 
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(iv) without prejudice to the generality of paragraphs (i) to (iii) above, 

any damages, costs, losses, any diminution in value or any 

liability whatsoever arising as a result of: 

(A) any act, event or circumstance not reasonably within its 

control; or 

(B) the general risks of investment in, or the holding of assets 

in, any jurisdiction, 

including (in each case and without limitation) such damages, costs, 

losses, diminution in value or liability arising as a result of: 

nationalisation, expropriation or other governmental actions; any 

regulation, currency restriction, devaluation or fluctuation; market 

conditions affecting the execution or settlement of transactions or the 

value of assets; breakdown, failure or malfunction of any third party 

transport, telecommunications, computer services or systems; natural 

disasters or acts of God; war, terrorism, insurrection or revolution; or 

strikes or industrial action. 

(b) No Party (other than the Interim Security Agent, that receiver or that 

delegate (as applicable)) may take any proceedings against any officer, 

employee or agent of the Interim Security Agent, a receiver or a delegate 

in respect of any claim it might have against the Interim Security Agent, 

a receiver or a delegate or in respect of any act or omission of any kind 

by that officer, employee or agent in relation to any Interim Document 

or any Interim Security and any officer, employee or agent of the Interim 

Security Agent, a receiver or a delegate may rely on this Clause 

18.3 subject to Clause 30 (Third Party Rights) and the provisions of the 

Third Parties Act. 

(c) Nothing in this Agreement shall oblige the Interim Security Agent to 

carry out: 

(i) any “know your customer” or other checks in relation to any 

person; or 

(ii) any check on the extent to which any transaction contemplated by 

this Agreement might be unlawful for any Interim Secured 

Parties, on behalf of any Interim Secured Parties and each Interim 

Secured Party confirms to the Interim Security Agent that it is 

solely responsible for any such checks it is required to carry out 

and that it may not rely on any statement in relation to such checks 

made by the Interim Security Agent. 

(d) Without prejudice to any provision of any Interim Document excluding 

or limiting the liability of the Interim Security Agent, any receiver or 

delegate, any liability of the Interim Security Agent, any receiver or 

delegate arising under or in connection with any Interim Document or 
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the Interim Security shall be limited to the amount of actual loss which 

has been finally judicially determined to have been suffered (as 

determined by reference to the date of default of the Interim Security 

Agent, receiver or delegate (as the case may be) or, if later, the date on 

which the loss arises as a result of such default) but without reference to 

any special conditions or circumstances known to the Interim Security 

Agent, receiver or delegate (as the case may be) at any time which 

increase the amount of that loss.  In no event shall the Interim Security 

Agent, any receiver or delegate be liable for any loss of profits, goodwill, 

reputation, business opportunity or anticipated saving, or for special, 

punitive, indirect or consequential damages, whether or not the Interim 

Security Agent, receiver or delegate (as the case may be) has been 

advised of the possibility of such loss or damages. 

18.4. Interim Secured Parties’ indemnity to the Interim Security Agent 

Each Interim Secured Party (other than the Agents) shall (in the proportion that 

the Liabilities due to it bear to the aggregate of the Liabilities due to all the 

Interim Secured Parties (other than any Agents) for the time being (or, if the 

Liabilities due to the Interim Secured Parties (other than any Agents) are zero, 

immediately prior to their being reduced to zero)), indemnify the Interim 

Security Agent and every receiver and every delegate, within three Business 

Days of demand, against any cost, loss or liability incurred by any of them 

(otherwise than by reason of the Interim Security Agent’s, receiver’s or 

delegate’s gross negligence or wilful misconduct) in acting as Interim Security 

Agent, receiver or delegate under, or exercising any authority conferred under, 

the Interim Documents (unless the Interim Security Agent, receiver or delegate 

has been reimbursed by an Obligor pursuant to an Interim Document). 

18.5. Information from the Creditors 

Each Interim Secured Party shall supply the Interim Security Agent with any 

information that the Interim Security Agent may reasonably specify as being 

necessary or desirable to enable the Interim Security Agent to perform its 

functions as Interim Security Agent. 

18.6. No responsibility to perfect Interim Security 

The Interim Security Agent shall not be liable for any failure to: 

(a) require the deposit with it of any deed or document certifying, 

representing or constituting the title of Obligor to any of the Interim 

Security; 

(b) obtain any licence, consent or other authority for the execution, delivery, 

legality, validity, enforceability or admissibility in evidence of any 

Interim Document or the Interim Security; 
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(c) register, file or record or otherwise protect any of the Interim Security 

(or the priority of any of the Interim Security) under any law or 

regulation or to give notice to any person of the execution of any Interim 

Document or of the Interim Security; 

(d) take, or to require any Obligor to take, any step to perfect its title to any 

of the Interim Security or to render the Interim Security effective or to 

secure the creation of any ancillary security under any law or regulation; 

or 

(e) require any further assurance in relation to any Security Document. 

18.7. Insurance by Interim Security Agent 

(a) The Interim Security Agent shall not be obliged: 

(i) to insure any of the Interim Security; 

(ii) to require any other person to maintain any insurance; or 

(iii) to verify any obligation to arrange or maintain insurance 

contained in any Interim Document, 

and the Interim Security Agent shall not be liable for any damages, costs 

or losses to any person as a result of the lack of, or inadequacy of, any 

such insurance losses to any person as a result of the lack of, or 

inadequacy of, any such insurance. 

(b) Where the Interim Security Agent is named on any insurance policy as 

an insured party, it shall not be liable for any damages, costs or losses to 

any person as a result of its failure to notify the insurers of any material 

fact relating to the risk assumed by such insurers or any other 

information of any kind, unless the relevant Instructing Lenders requests 

it to do so in writing and the Interim Security Agent fails to do so within 

fourteen days after receipt of that request. 

18.8. Winding up of trust 

If the Interim Security Agent determines that: 

(a) all of the Liabilities and all other obligations secured by the Security 

Documents have been fully and finally discharged; and 

(b) no Interim Secured Party is under any commitment, obligation or 

liability (actual or contingent) to make advances or provide other 

financial accommodation to any Obligor pursuant to the Interim 

Documents, 

then the trusts set out in this Agreement shall be wound up and the Interim 

Security Agent shall release, without recourse or warranty, all of the Interim 
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Security and the rights of the Interim Security Agent under each of the Security 

Documents. 

18.9. Powers supplemental to Trustee Acts 

The rights, powers, authorities and discretions given to the Interim Security 

Agent under or in connection with the Interim Documents shall be supplemental 

to the Trustee Act 1925 and the Trustee Act 2000 and in addition to any which 

may be vested in the Interim Security Agent by law or regulation or otherwise. 

18.10. Disapplication of Trustee Acts 

Section 1 of the Trustee Act 2000 shall not apply to the duties of the Interim 

Security Agent in relation to the trusts constituted by this Agreement.  Where 

there are any inconsistencies between the Trustee Act 1925 or the Trustee Act 

2000 and the provisions of this Agreement, the provisions of this Agreement 

shall, to the extent permitted by law and regulation, prevail and, in the case of 

any inconsistency with the Trustee Act 2000, the provisions of this Agreement 

shall constitute a restriction or exclusion for the purposes of that Act. 

18.11. Power of Attorney 

Each Obligor by way of security for its obligations under this Agreement 

irrevocably appoints the Interim Security Agent to be its attorney to do anything 

which that Obligor has authorised the Interim Security Agent or any other Party 

to do under this Agreement or is itself required to do under this Agreement but 

has failed to do within 10 Business Days of the relevant Obligor being notified 

of that failure (and the Interim Security Agent may delegate that power on such 

terms as it sees fit (acting reasonably)). 

18.12. Filing of claims 

Subject to Clause 3.2 (The Making of Interim Loans), after the occurrence of an 

Insolvency Event in relation to any Obligor, each Interim Secured Party 

irrevocably authorises the Interim Security Agent on its behalf, to: 

(a) demand, sue, prove and (to the extent of value received in respect of the 

relevant Liabilities) give receipt for any or all of that Obligor ’s 

Liabilities; 

(b) collect and receive all distributions on, or on account of, any or all of 

that Obligor’s Liabilities; and 

(c) file claims, take proceedings and do all other things the Interim Security 

Agent considers reasonably necessary to recover that Obligor’s 

Liabilities. 

18.13. Further assurance  

Each Interim Secured Party will: 
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(a) do all things that the Interim Security Agent reasonably requests in order 

to give effect to this Agreement; and 

(b) if the Interim Security Agent is not entitled to take any of the actions or 

if the Interim Security Agent reasonably requests that an Interim 

Secured Party take that action, undertake that action itself in accordance 

with the instructions of the Interim Security Agent or grant a power of 

attorney to the Interim Security Agent (on such terms as the Interim 

Security Agent may reasonably require) to enable the Interim Security 

Agent to take such action. 

18.14. Exercise of voting rights 

(a) Each Interim Secured Party agrees with the Interim Security Agent that, 

if required in writing to do so by the Interim Security Agent, it will cast 

its vote in any proposal to facilitate the enforcement of the Interim 

Security put to the vote by or under the supervision of any judicial or 

supervisory authority in respect of any insolvency, pre-insolvency or 

rehabilitation or similar proceedings relating to any Group Company as 

instructed by the Interim Security Agent. 

(b) The Interim Security Agent shall give instructions for the purposes of 

paragraph (a) above as directed by the relevant Instructing Group. 

(c) Nothing in this clause entitles any party to exercise or require any other 

Interim Secured Party to exercise such power of voting or representation 

to waive, reduce, discharge, extend the due date for (or change the basis 

for accrual of any) payment of or reschedule any of the Liabilities owed 

to that Interim Secured Party. 

18.15. Waiver of rights 

To the extent permitted under applicable law, and subject to Clause 16.9 

(Enforcement Instructions), Clause 16.10 (Manner of Enforcement) and Clause 

11.8 (Application of Proceeds), each of the Interim Secured Parties and the 

Obligors waives all rights it may otherwise have to require that the Interim 

Security be enforced in any particular order or manner or at any particular time 

or that any sum received or recovered from any person, or by virtue of the 

enforcement of any of the Interim Security or of any other security interest, 

which is capable of being applied in or towards discharge of any of the 

Liabilities is so applied. 

18.16. Duties owed 

Each of the Interim Secured Parties and the Obligors acknowledges that, in the 

event that the Interim Security Agent enforces or is instructed to enforce the 

Interim Security, the duties of the Interim Security Agent and of any receiver or 

delegate owed to them in respect of the method, type and timing of that 

enforcement or of the exploitation, management or realisation of any of that 
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Interim Security shall be no different to or greater than the duty that is owed by 

the Interim Security Agent, receiver or delegate to the Obligors under general 

law. 

18.17. Permitted Deductions 

The Interim Security Agent shall be entitled, in its discretion, (a) to set aside by 

way of reserve amounts required to meet and (b) to make and pay, any 

deductions and withholdings (on account of Taxes or otherwise) which it is or 

may be required by any applicable law to make from any distribution or 

payment made by it under this Agreement, and to pay all Taxes which may be 

assessed against it in respect of any of the Interim Security, or as a consequence 

of performing its duties, or by virtue of its capacity as Security Agent under any 

of the Interim Documents or otherwise (other than in connection with its 

remuneration for performing its duties under this Agreement).  

18.18. Agents’ Duties 

(a) Each Agent will only have those duties which are expressly specified in 

the Interim Documents. The duties of the Agents are solely of a 

mechanical and administrative nature.  

(b) Each Agent shall promptly send to each other Interim Finance Party a 

copy of each notice or document delivered to that Agent by the Parent 

for that Interim Finance Party under any Interim Document. 

(c) The Interim Facility Agent shall, subject to any terms of this Agreement 

which require the consent of all the Interim Lenders or of any particular 

Interim Finance Party: 

(i) act or refrain from acting in accordance with any instructions 

from the Majority Interim Lenders and any such instructions shall 

be binding on all the Interim Finance Parties; and 

(ii) not be liable for any act (or omission) if it acts (or refrains from 

acting) in accordance with the instructions of the Majority Interim 

Lenders. 

(d) In the absence of any such instructions from the Majority Interim 

Lenders (or, if required, all Interim Lenders) the Interim Facility Agent 

may act or refrain from acting as it considers to be in the best interests 

of the Interim Lenders and any such action (or omission) shall be binding 

on all Interim Finance Parties. 

18.19. Agents’ Rights 

Each Agent may: 
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(a) act under the Interim Documents by or through its personnel, delegates 

or agents (and any indemnity given to or received by an Agent under 

this Agreement extends also to its personnel, delegates or agents who 

may rely on this provision); 

(b) except as expressly provided to the contrary in any Interim Document, 

refrain from exercising any right, power or discretion vested in it under 

the Interim Documents until it has received instructions from the 

Majority Interim Lenders or all the Interim Lenders (as the case may be); 

(c) unless it has received notice to the contrary in accordance with this 

Agreement, treat the Interim Lender which makes available any portion 

of an Interim Loan as the person entitled to repayment of that portion 

(and any interest, fees or other amounts in relation thereto); 

(d) notwithstanding any other term of an Interim Document, refrain from 

doing anything (including disclosing any information to any Interim 

Finance Party or other person) which would or might in its reasonable 

opinion breach any law, regulation, court judgment or order or any 

confidentiality obligation, or otherwise render it liable to any person, 

and it may do anything which is in its reasonable opinion necessary to 

comply with any such law, regulation, judgment, order or obligation; 

(e) assume that no Major Default or other breach of any Interim Document 

has occurred, unless (i) it has received notice from another Party stating 

that a Major Default or other breach of any Interim Document has 

occurred and giving details of such Major Default or other breach of any 

Interim Document; or (ii) it has actual knowledge of a Major Default 

arising under Clause 14.3(a) (Payment Default); 

(f) refrain from acting in accordance with the instructions of the Majority 

Interim Lenders, or, where relevant, all the Interim Lenders, until it has 

been indemnified and/or secured to its satisfaction against all losses or 

liabilities (including reasonable legal fees) which it may sustain or incur 

as a result of so acting; 

(g) rely on any notice or document believed by it to be genuine and correct 

and assume that any notice or document has been correctly and 

appropriately authorised and given; 

(h) rely on any statement made by any person regarding any matter which 

might reasonably be expected to be within such person’s knowledge or 

power to verify; 

(i) engage, obtain, rely on and pay for any legal, accounting or other expert 

advice or services which may seem necessary or desirable to it;  

(j) at any time, and shall if instructed by the Majority Interim Lenders, 

convene a meeting of the Interim Lenders; 
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(k) accept without enquiry (and has no obligation to check) any title which 

any Obligor may have to any asset intended to be the subject of any 

Security Interest to be created by the Security Documents; and 

(l) deposit any title deeds, transfer documents, share certificates, Security 

Documents or any other documents in connection with any of the assets 

charged by the Security Documents with any bank or financial 

institution or any company whose business includes undertaking the safe 

custody of deeds or documents or with any lawyer or firm of lawyers or 

other professional advisers (each a “custodian”) and it shall not be 

responsible or liable for or be required to insure against any loss incurred 

in connection with any such deposit or the misconduct or default of any 

such custodian and it may pay all amounts required to be paid on account 

or in relation to any such deposit. 

18.20. Exoneration of the Lead Arrangers, Underwriters and the Agents 

None of the Lead Arrangers, Underwriters or the Agents are: 

(a) responsible for checking, the adequacy, accuracy or completeness of: 

(i) any representation, warranty, statement or information (written or 

oral) made in or given in connection with any report, any Interim 

Document or any notice or document delivered in connection 

with any Interim Document; or 

(ii) any notice, accounts or other document delivered under any 

Interim Document (irrespective of whether the relevant Agent 

forwards that notice, those accounts or other documents to 

another Party); 

(b) responsible for the validity, legality, adequacy, accuracy, completeness, 

enforceability, admissibility in evidence or performance of any Interim 

Document or any agreement or document entered into in connection 

therewith;  

(c) under any obligation or duty either initially or on a continuing basis to 

provide any Interim Finance Party with any credit, financial or other 

information relating to the Parent or any Group Company or any 

member of the Target Group or any risks arising in connection with any 

Interim Document, except as expressly specified in this Agreement; 

(d) obliged to monitor or enquire as to the occurrence or continuation of a 

Major Default; 

(e) deemed to have knowledge of the occurrence of a Major Default unless 

it has received notice from another Party stating that a Major Default has 

occurred and giving details of such Major Default; 
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(f) responsible for any failure of an Obligor or any party to an Interim 

Document duly and punctually to observe and perform their respective 

obligations under any Interim Document; 

(g) responsible for the consequences of relying on the advice of any 

professional advisers selected by it in connection with any Interim 

Document;  

(h) liable for acting (or refraining from acting) in what it believes to be in 

the best interests of the Interim Finance Parties in circumstances where 

it has not been given instructions by the Interim Lenders or Majority 

Interim Lenders (as the case may be);  

(i) liable to any Interim Finance Party for anything done or not done by it 

under or in connection with any Interim Document, save to the extent 

caused by its own gross negligence or wilful misconduct or by its breach 

of the terms of any Interim Document; or 

(j) under any obligation to enquire into or check the title of an Obligor to, 

or to insure, any assets or property or any interest therein which is or is 

purported to be subject to any Security Interest constituted, created or 

evidenced by any Security Document. 

18.21. The Lead Arrangers, Underwriters and the Agents Individually 

(a) If it is an Interim Lender, each of the Lead Arrangers, the Underwriters 

and the Agents has the same rights and powers under the Interim 

Documents as any other Interim Lender and may exercise those rights 

and powers as if it were not also acting as a Lead Arranger, Underwriter 

or an Agent. 

(b) Each of the Lead Arrangers, Underwriters and the Agents may: 

(i) retain for its own benefit and without liability to account to any 

other person any fee, profit or other amount received by it for its 

own account under or in connection with the Interim Documents 

or any of the activities referred to in sub-paragraph (ii) below; and 

(ii) accept deposits from, lend money to, provide any advisory, trust 

or other services to or engage in any kind of banking or other 

business with the Parent or any Group Company (or Affiliate of 

the Parent or any Group Company) or other Party (and, in each 

case, may do so without liability to account to any other person). 

(c) Except as otherwise expressly provided in this Agreement, the Lead 

Arrangers and Underwriters in their capacity as such does not have any 

obligation or duty of any kind to any other Party under or in connection 

with any Interim Document. 
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18.22. Communications and Information 

(a) All communications to any Obligor (or an Affiliate of any Obligor) 

under or in connection with the Interim Documents are, unless otherwise 

specified in the relevant Interim Document, to be made by or through 

the Interim Facility Agent. Each Interim Finance Party will notify the 

Interim Facility Agent of, and provide the Interim Facility Agent with a 

copy of, any communication between that Interim Finance Party and any 

Obligor (or an Affiliate of any Obligor) on any matter concerning the 

relevant Interim Facility or the relevant Interim Documents. 

(b) No Agent will be obliged to transmit to or notify any other Interim 

Finance Party of any information relating to any Party which that Agent 

has or may acquire otherwise than in connection with the Interim 

Facility or the Interim Documents. 

(c) In acting as agent for the Interim Lenders, each Agent’s agency division 

will be treated as a separate entity from any of its other divisions or 

department (the “Other Divisions”). Any information relating to any 

Group Company acquired by any of the Other Divisions of an Agent or 

which in the opinion of that Agent is acquired by it otherwise than in its 

capacity as Agent under the Interim Documents may be treated by it as 

confidential and will not be treated as information available to the other 

Interim Finance Parties. 

18.23. Non-reliance 

(a) Each other Interim Finance Party confirms that it has made (and will 

continue to make) its own independent investigation and appraisal of the 

assets, business, financial condition and creditworthiness of the Group 

and of any risks arising under or in connection with any Interim 

Document, and has not relied, and will not at any time rely, on the Lead 

Arrangers, Underwriters or any Agent: 

(i) to assess the adequacy, accuracy or completeness of any 

information provided by or on behalf of an Obligor or any Group 

Company or any member of the Target Group under or in 

connection with any Interim Document (whether or not that 

information has been or is at any time circulated to it by the Lead 

Arrangers or an Agent), including any contained in the reports; 

(ii) to assess the assets, business, financial condition or 

creditworthiness of any Obligor, the Target Group or any other 

person; or 

(iii) to assess the validity, legality, adequacy, accuracy, completeness, 

enforceability or admissibility in evidence of any Transaction 

Document. 
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(b) This Clause 18.23 is without prejudice to the responsibility of the 

Obligors for the information supplied by them or on their behalf under 

or in connection with the Interim Documents and the Obligors remain 

responsible for all such information. 

(c) No Party may take any proceedings against any officer, delegate, 

employee or agent of an Agent in respect of any claim it may have 

against that Agent or in respect of any act or omission by that officer, 

delegate, employee or agent in connection with any Interim Document. 

Any officer, delegate, employee or agent of an Agent may rely on this 

Clause 18.23 in accordance with the Contracts (Rights of Third Parties) 

Act 1999. 

18.24. Agents’ Indemnity 

(a) Each Interim Lender shall on demand indemnify each Agent for its share 

of any loss or liability incurred by the relevant Agent in acting, or in 

connection with its role, as Agent under the relevant Interim Documents, 

except to the extent that the loss or liability is incurred as a result of the 

relevant Agent’s gross negligence or wilful misconduct. 

(b) An Interim Lender’s share of any such loss or liability shall be the 

proportion which: 

(i) that Interim Lender’s participation in outstanding relevant 

Interim Loans bears to the outstanding relevant Interim Loans at 

the time of demand; or 

(ii) if there are no outstanding Interim Loans at that time, that Interim 

Lender’s Interim Commitments bears to the relevant Total 

Interim Commitments at that time; or 

(iii) if the Total Interim Commitments have been cancelled, that 

Interim Lender’s Interim Commitment bore to the relevant Total 

Interim Commitments immediately before being cancelled. 

(c) The provisions of this Clause 18.24 are without prejudice to any 

obligations of the Parent to indemnify the Agents under the Interim 

Documents.  

18.25. Role of the Interim Security Agent  

(a) The Interim Security Agent declares that it shall hold the Interim 

Security on trust for itself and the other Interim Finance Parties on the 

terms contained in this Agreement and shall administer the Security 

Documents for itself and the other Interim Finance Parties and will apply 

all payments and other benefits received by it under the Security 

Documents in accordance with the Interim Documents. 
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(b) Each of the Parties agrees that the Interim Security Agent shall have only 

those duties, obligations and responsibilities expressly specified in this 

Agreement or in the relevant Security Documents to which the Interim 

Security Agent is expressed to be a party (and no others shall be 

implied). 

(c) The Interim Security Agent shall not be liable for any failure, omission 

or defect in registering, protecting or perfecting any Security Interest 

constituted, created or evidenced by any Security Document. 

(d) The Interim Security Agent has no duty or obligation to require the 

deposit with it of, or to hold, any title deeds, share certificates, transfer 

documents or other documents in connection with any asset charged or 

encumbered or purported to be charged or encumbered under any 

Security Document. 

(e) Each Interim Finance Party confirms its approval of each Security 

Document and authorises and directs the Interim Security Agent (by 

itself or by such person(s) as it may nominate) to execute and enforce 

the same as trustee (or agent) or as otherwise provided. 

(f) It is agreed that, in relation to any jurisdiction the courts of which would 

not recognise or give effect to the trust expressed to be created by this 

Agreement, the relationship of the Interim Finance Parties to the Interim 

Security Agent shall be construed as one of principal and agent but, to 

the extent permissible under the laws of such jurisdiction, that all the 

other provisions of this Agreement shall have full force and effect 

between the parties hereto. 

18.26. Conduct of Business by the Interim Finance Parties 

Except as otherwise provided in this Agreement, no provision of this Agreement 

will: 

(a) interfere with the right of any Interim Finance Party to arrange its affairs 

(tax or otherwise) in whatever manner it thinks fit; 

(b) oblige any Interim Finance Party to investigate or claim any credit, 

relief, remission or repayment available to it or the extent, order and 

manner of any claim; or 

(c) oblige any Interim Finance Party to disclose any information relating to 

its affairs (tax or otherwise) or any computations in respect of tax. 

19. PRO RATA PAYMENTS 

19.1. Recoveries 

Subject to Clause 19.3 (Exceptions to Sharing) and paragraphs (b) and (c) 

below, if any amount owing by any Obligor under any Interim Document to an 
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Interim Lender (the “Recovering Interim Lender”) is discharged by payment, 

set-off or any other manner other than through the Interim Facility Agent in 

accordance with Clause 11 (Payments) (the amount so discharged being a 

“Recovery”) then: 

(a) within three Business Days of receipt of the Recovery, the Recovering 

Interim Lender shall notify details of such Recovery to the Interim 

Facility Agent; 

(i) the Interim Facility Agent shall determine whether the amount of 

the Recovery is in excess of the amount which such Recovering 

Interim Lender should have received had such amount been paid 

to the Interim Facility Agent under Clause 11 (Payments) (any 

such excess amount being the “Excess Recovery”); 

(ii) within three Business Days of demand, the Recovering Interim 

Lender shall pay to the Interim Facility Agent an amount equal to 

the Excess Recovery;  

(iii) the Interim Facility Agent shall treat that payment as if it was a 

payment made by the Parent to the Interim Lenders under Clause 

11 (Payments) and distribute it to the Interim Lenders (other than 

the Recovering Interim Lender) accordingly; and  

(iv) the Recovering Interim Lender shall be subrogated to the rights 

of the Interim Lenders which have shared in the payment under 

paragraph (iii) above and if for any reason the Recovering Interim 

Lender is unable to rely on such rights of subrogation, the amount 

of the Excess Recovery shall be treated as not having been paid 

and (without double counting) the Parent will owe the Recovering 

Interim Lender a debt (immediately due and payable) in an 

amount equal to the Excess Recovery. 

(b) To the extent that any Obligor’s Liabilities are discharged by way of set-

off (mandatory or otherwise) after the occurrence of an Insolvency 

Event in relation to that Obligor, any Interim Finance Party which 

benefited from that set-off shall (in the case of an Interim Finance Party, 

only to the extent that such amount constitutes an amount paid to or 

otherwise realised by an Interim Finance Party under or in connection 

with any Enforcement or realisation of the Interim Security) pay an 

amount equal to the amount of the Liabilities owed to it which are 

discharged by that set-off to the Interim Security Agent for application 

in accordance with Clause 11.8 (Application of Proceeds). 

(c) If an Interim Secured Party (other than the Interim Security Agent) 

receives any amount paid to or otherwise realised by it under or in 

connection with any Enforcement or realisation of the Interim Security 

other than pursuant to Clause 11.8 (Application of Proceeds) such 

Interim Secured Party shall hold such proceeds on trust for the Interim 



 

113 

 
509882619v12 

Security Agent and promptly pay that amount to the Interim Security 

Agent for application in accordance with the terms of this Agreement.  

19.2. Notification of Recovery 

If any Recovery has to be wholly or partly refunded by the Recovering Interim 

Lender after it has paid any amount to the Interim Facility Agent under 

paragraph (c) of Clause 19.1 (Recoveries), each Interim Lender to which any 

part of the Excess Recovery (or amount in respect of it) was distributed will, on 

request from the Recovering Interim Lender, pay to the Recovering Interim 

Lender that Interim Lender’s pro rata share of the amount (including any related 

interest) which has to be refunded by the Recovering Interim Lender. 

19.3. Exceptions to Sharing 

Notwithstanding Clause 19.1 (Recoveries), no Recovering Interim Lender will 

be obliged to pay any amount to the Interim Facility Agent or any other Interim 

Lender in respect of any Recovery: 

(a) if it would not after that payment have a valid claim against any Obligor 

in an amount equal to the Excess Recovery; or 

(b) which it receives as a result of legal proceedings taken by it to recover 

any amounts owing to it under the Interim Documents, which 

proceedings have been notified to the other Interim Finance Parties and 

where the Interim Lender concerned had a right and opportunity to, but 

does not, either join in those proceedings or promptly after receiving 

notice commence and diligently pursue separate proceedings to enforce 

its rights in the same or another court. 

19.4. No Security 

The provisions of this Clause 19 shall not constitute a charge by any Interim 

Lender over all or any part of any amount received or recovered by it under any 

of the circumstances mentioned in this Clause 19.  

19.5. Sums received by Obligors 

If the Obligors receive or recover any sum which, under the terms of any of the 

Interim Documents, should have been paid to the Interim Security Agent, that 

Obligor will: 

(a) hold an amount of that receipt or recovery equal to the Liabilities (or if 

less, the amount received or recovered) on trust for the Interim Security 

Agent and promptly pay that amount to the Interim Security Agent for 

application in accordance with the terms of this Agreement; and 



 

114 

 
509882619v12 

(b) promptly pay an amount equal to the amount (if any) by which the 

receipt or recovery exceeds the Liabilities to the Interim Security Agent 

for application in accordance with the terms of this Agreement. 

19.6. Saving provision 

If, for any reason, any of the trusts expressed to be created in this Agreement 

should fail or be unenforceable, the affected Interim Finance Party or Obligor 

will promptly pay or distribute an amount equal to that receipt or recovery to 

the Interim Security Agent to be held on trust by the Interim Security Agent for 

application in accordance with the terms of this Agreement. 

20. SET-OFF 

Subject to Clause 3.2, an Interim Finance Party may set off any matured 

obligation due from an Obligor to it under an Interim Document against any 

matured obligation owed by it to such Obligor regardless of currency, place of 

payment or booking branch of either obligation, provided that, the rights of an 

Interim Finance Party under this Clause 20 may only be exercised while a Major 

Default is continuing. The relevant Interim Finance Party may convert either 

obligation at a market rate of exchange in its ordinary course of business in order 

to effect such set-off. 

21. NOTICES 

21.1. Mode of Service 

(a) Any notice, demand, consent or other communication (a “Notice”) made 

under or in connection with any Interim Document must be in writing 

and made by letter or by facsimile transmission or any other electronic 

communication approved by the Interim Facility Agent. 

(b) An electronic communication will be treated as being in writing for the 

purposes of this Agreement.  

(c) The address and facsimile number of each Party (and person for whose 

attention the Notice is to be sent) for the purposes of Notices given under 

or in connection with the Interim Documents are:  

(i) in the case of any person which is a Party on the date of this 

Agreement, the address and email address set out beneath its 

name in the signature pages to this Agreement; 

(ii) in the case of any other Interim Finance Party, the address and 

facsimile number notified in writing by that Interim Finance Party 

for this purpose to the Interim Facility Agent on or before the date 

it becomes a party to this Agreement; or 

(iii) any other address and facsimile number notified in writing by that 

party for this purpose to the Interim Facility Agent (or in the case 
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of the Interim Facility Agent, notified by the Interim Facility 

Agent to the other parties) by not less than five Business Days’ 

notice. 

(d) Any Notice given to an Agent will be effective only: 

(i) if it is marked for the attention of the department or officer 

specified by that Agent for receipt of Notices; and 

(ii) subject to 20.2(b) below, when actually received by that Agent. 

21.2. Deemed Service 

(a) Subject to paragraph (b) below, a Notice will be deemed to be received 

as follows: 

(i) if by letter delivered personally, when delivered; 

(ii) if by letter sent by post, five days after posting (first class or 

equivalent postage prepaid in a correctly addressed envelope); 

(iii) if by facsimile, when received in legible form; 

(iv) if by e-mail or any other electronic communication, when 

received in legible form; and 

(v) if by posting to an electronic website, at the time of notification 

to the relevant recipient of such posting or (if later) the time when 

the recipient was given access to such website. 

(b) A Notice given in accordance with paragraph (a) above but received on 

a non-working day or after business hours in the place of receipt will 

only be deemed to be given on the next working day in that place. 

21.3. Electronic communication 

(a) Any communication to be made between any two parties under or in 

connection with the Interim Documents may be made by electronic mail 

or other electronic means to the extent that those two parties agree that, 

unless and until notified to the contrary, this is to be an accepted form 

of communication and if those two parties: 

(i) notify each other in writing of their electronic mail address and/or 

any other information required to enable the sending and receipt 

of information by that means; and 

(ii) notify each other of any change to their address or any other such 

information supplied by them by not less than five Business Days. 
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(b) Any electronic communication made between those two parties will be 

effective only when actually received in readable form and in the case 

of any electronic communication made by a party to the Interim Facility 

Agent only if it is addressed in such a manner as the Interim Facility 

Agent shall specify for this purpose. 

(c) Any electronic communication which becomes effective in accordance 

with paragraph (b) above but received on a non-working day or after 

business hours in the place of receipt will only be deemed to be given 

on the next working day in that place. 

(d) For reasons of technical practicality, electronic communication may be 

sent in unencrypted form, even if the content may be subject to 

confidentiality and banking secrecy. 

21.4. Language 

(a) Any Notice must be in English. 

(b) All other documents provided under or in connection with any Interim 

Document must be: 

(i) in English; or 

(ii) if not in English, accompanied by a certified English translation 

if requested by the Interim Facility Agent, in which case the 

English translation will prevail unless the document is a 

constitutional, statutory or other official document. 

21.5. USA Patriot Act 

Each Interim Lender that is subject to the requirements of the USA Patriot Act 

hereby notifies each Obligor that, pursuant to the requirements of the USA 

Patriot Act, such Interim Lender is required to obtain, verify and record 

information that identifies such Obligor, which information includes the name 

and address of such Obligor and other information that will allow such Interim 

Lender to identify such Obligor in accordance with the USA Patriot Act. 

22. CONFIDENTIALITY 

22.1. Confidential Information 

Each Interim Finance Party will keep the Interim Documents and any 

information supplied to it by or on behalf of an Obligor under or in connection 

with the Interim Documents confidential, provided that it may disclose any 

such document or information: 

(a) which is publicly available (other than as a result of disclosure by an 

Interim Finance Party in breach of this Clause 22); 
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(b) if and to the extent required by law or regulation or upon the order of 

any court of competent jurisdiction or administrative agency (including 

any governmental, banking or taxation authority, or the rules of any 

relevant stock exchange); 

(c) upon the request or demand of a regulatory agency or authority or similar 

body having jurisdiction over that Interim Finance Party; 

(d) to its and its Affiliates’ legal counsel, independent auditors and 

professional advisers, provided that such legal counsel, independent 

auditors and professional advisers keep such information confidential in 

accordance herewith; 

(e) to any person referred to in and on the terms of Clause 24.6 (Disclosure 

of Information) and their legal counsel, independent auditors and 

professional advisers, provided that such legal counsel, independent 

auditors and professional advisers keep such information confidential in 

accordance herewith; 

(f) to any Investor, any Obligor or any Group Company; 

(g) in connection with any litigation or arbitration or similar proceeding and 

dispute to which that Interim Finance Party or any of its respective 

Affiliates may be a party, to the extent compelled by legal process in 

such litigation or arbitration or similar proceeding or dispute; 

(h) to the extent required to obtain any consent, make any filing, registration 

or notarisation or pay any stamp or registration tax or fee required in 

connection with any of the Interim Documents; 

(i) with the agreement of the Parent; or 

(j) to any Affiliate if such Affiliate agrees to keep such information 

confidential in accordance herewith. 

22.2. Disclosure to numbering service providers 

(a) Any Interim Finance Party may disclose to any national or international 

numbering service provider appointed by that Interim Finance Party to 

provide identification numbering services in respect of this Agreement, 

the Interim Facilities and/or one or more Obligors the following 

information: 

(i) names of Obligors; 

(ii) country of domicile of Obligors; 

(iii) place of incorporation of Obligors; 

(iv) date of this Agreement; 
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(v) Clause 31 (Governing Law); 

(vi) names of the Interim Facility Agent and the Lead Arrangers; 

(vii) date of each amendment and restatement of this Agreement; 

(viii) amount of Total Interim Commitments; 

(ix) currencies of the Interim Facilities; 

(x) ranking of the Interim Facilities; 

(xi) Final Maturity Date for the Interim Facilities; 

(xii) changes to any of the information previously supplied pursuant to 

paragraphs (i) to (xi) above; and 

(xiii) such other information agreed between such Interim Finance 

Party and the Borrower, 

to enable such numbering service provider to provide its usual 

syndicated loan numbering identification services. 

(b) The Parties acknowledge and agree that each identification number 

assigned to this Agreement, the Interim Facilities and/or one or more 

Obligors by a numbering service provider and the information 

associated with each such number may be disclosed to users of its 

services in accordance with the standard terms and conditions of that 

numbering service provider. 

(c) The Borrower will, on request of the Interim Facility Agent, advise 

whether in its opinion any of the information set out in paragraphs (i) to 

(xiii) of paragraph (a) above is, or will at any time be, unpublished price-

sensitive information. 

(d) The Interim Facility Agent shall notify the Borrower and the other 

Interim Finance Parties of: 

(i) the name of any numbering service provider appointed by the 

Interim Facility Agent in respect of this Agreement, the Interim 

Facilities and/or one or more Obligors; and 

(ii) the number or, as the case may be, numbers assigned to this 

Agreement, the Interim Facilities and/or one or more Obligors by 

such numbering service provider. 
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22.3. Confidentiality and disclosure of Funding Rates  

(a) The Interim Facility Agent and each Obligor agrees to keep each 

Funding Rate confidential and not to disclose it to anyone, save to the 

extent permitted by paragraphs (b) and (c) below. 

(b) The Interim Facility Agent may disclose: 

(i) any Funding Rate to each Obligor; and 

(ii) any Funding Rate to any person appointed by it to provide 

administration services in respect of one or more of the Security 

Documents to the extent necessary to enable such service 

provider to provide those services if the service provider to whom 

that information is to be given has entered into a confidentiality 

agreement substantially in the form of the LMA Master 

Confidentiality Undertaking for Use with 

Administration/Settlement Service Providers or such other form 

of confidentiality undertaking agreed between the Interim 

Facility Agent and the relevant Interim Lender. 

(c) The Interim Facility Agent and each Obligor may disclose any Funding 

Rate to: 

(i) any of its Affiliates and any of its or their officers, directors, 

employees, professional advisers, auditors, partners and 

Representatives if any person to whom that Funding Rate is to be 

given pursuant to this paragraph (i) is informed in writing of its 

confidential nature and that it may be price-sensitive information 

except that there shall be no such requirement to so inform if the 

recipient is subject to professional obligations to maintain the 

confidentiality of that Funding Rate or is otherwise bound by 

requirements of confidentiality in relation to it; 

(ii) any person to whom information is required or requested to be 

disclosed by any court of competent jurisdiction or any 

governmental, banking, taxation or other regulatory authority or 

similar body, the rules of any relevant stock exchange or pursuant 

to any applicable law or regulation if the person to whom that 

Funding Rate is to be given is informed in writing of its 

confidential nature and that it may be price-sensitive information 

except that there shall be no requirement to so inform if, in the 

opinion of the Interim Facility Agent or the relevant Obligor, as 

the case may be, it is not practicable to do so in the circumstances; 

(iii) any person to whom information is required to be disclosed in 

connection with, and for the purposes of, any litigation, 

arbitration, administrative or other investigations, proceedings or 

disputes if the person to whom that Funding Rate is to be given is 
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informed in writing of its confidential nature and that it may be 

price-sensitive information except that there shall be no 

requirement to so inform if, in the opinion of the Interim Facility 

Agent or the relevant Obligor, as the case may be, it is not 

practicable to do so in the circumstances; and 

(iv) any person with the consent of the relevant Interim Lender. 

22.4. This Clause 22 replaces any previous confidentiality undertaking given by any 

Interim Finance Party in connection with this Agreement prior to it becoming a 

Party. 

23. KNOW YOUR CUSTOMER REQUIREMENTS 

The Parent must, as soon as reasonably practicable following a reasonable 

request of any Interim Finance Party to do so, supply to that Interim Finance 

Party any documentation or other evidence which is necessary (whether for 

itself, on behalf of any Interim Finance Party or any prospective new Interim 

Lender) to enable such Interim Finance Party or such other person to carry out 

and be satisfied with the results of all applicable know your customer 

requirements. 

24. CHANGES TO PARTIES 

24.1. No Transfers by the Obligors 

The Obligors may not assign, novate or transfer all or any part of their rights 

and obligations under any Interim Documents. 

24.2. Transfers by Interim Lenders 

(a) An Interim Lender (an “Existing Interim Lender”) may assign or 

transfer (including by way of novation) or sub-participate its rights 

and/or obligations under any Interim Document to another bank (a “New 

Interim Lender”) in a minimum amount of £1,000,000 or, in relation 

to a transfer of an Interim Revolving Commitment, £1,000,000, 

provided that:  

(i) the procedure in Clause 24.3 (Method of Transfers) is followed; 

(ii) on or prior to the last day of the Certain Funds Period, transfers, 

assignments or any voting sub-participation or similar voting sub-

contract (each, a “Transfer”) will only be permitted with the 

prior consent of the Parent in its absolute discretion; 

(iii) after the last day of the Certain Funds Period, Transfers are only 

permitted either (A) with the prior consent of the Parent (such 

consent not to be unreasonably withheld or delayed (and 

provided, for the avoidance of doubt, that it shall not be 

unreasonable to withhold or delay consent where the Parent has 
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made reasonable requests for information about the proposed 

transferee or assignee and that information has not been 

provided)) or (B) to any bank (or, in relation to the Interim Term 

Facility only, any financial institution and/or fund) which is 

specified as an acceptable Interim Lender on the Approved List. 

After the last day of the Certain Funds Period, there will be no 

restrictions on Transfers whilst a Major Default pursuant to 

Clause 14.3(a), (d), (e) or (f) is continuing or to Existing Interim 

Lenders under the relevant Interim Facility (or an affiliate thereof 

if, in respect of the Interim Revolving Facility, any such affiliate 

is a commercial bank (i) with a consolidated combined capital 

and surplus of at least £5 billion or (ii) with a consolidated 

combined capital and surplus of at least $2 billion and has a rating 

for its long-term unsecured and non credit-enhanced debt 

obligations of BBB- or higher by S&P or Baa3 or higher by 

Moody’s or a comparable rating from an internationally 

recognised credit rating agency, or in respect of the Interim Term 

Facility only, Related Funds thereof);  

(iv) notwithstanding the paragraphs above, there shall be no 

restriction at any time on sub-participations or similar sub-

contract in respect of the Interim Revolving Facility to any bank, 

financial institution and/or fund which is specified as an 

acceptable Interim Lender on the Approved List; and 

(v) any Existing Interim Lender will enter into a confidentiality 

undertaking substantially in the form set out in Schedule 5 (Form 

of Confidentiality Undertaking) (with such amendments as the 

Parent and the Interim Facility Agent may agree (each acting 

reasonably)) or any other form that may be agreed by the Parent 

and the Lead Arrangers with any potential assignee prior to 

providing it with any information relating to the Group or the 

Interim Facilities. 

(b) Notwithstanding paragraph (a) above: 

(i) no Transfers may be made to any Business Competitor; 

(ii) after the last day of the Certain Funds Period, unless a Major 

Default has occurred and is continuing pursuant to Clause 

14.3(a), 14.3(d), 14.3(e) or 14.3(f), no Transfer may be made to 

an Unacceptable Lender; and  

(iii) unless the Parent has given its prior written consent, no Transfer 

in respect of any unutilised Interim Commitment under the 

Interim Facilities shall reallocate, reduce or release the obligation 

of the Underwriters to fund the entire Interim Commitment as set 

out in Schedule 4 (Interim Commitments) in the event that any 
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assignee or transferee fails to do so when requested in accordance 

with the terms of this Agreement. 

(c) Any reference in this Agreement to an Interim Lender includes a New 

Interim Lender but excludes an Interim Lender if no amount is or may 

become owed to it under this Agreement. 

(d) The Interim Facility Agent may add up to five additional banks and/or 

(in respect of the Interim Term Facility only) financial institutions or 

funds to the Approved List with the prior written consent of the 

Borrower (such consent not to be unreasonably withheld, provided that 

it shall not be deemed to be unreasonable to withhold consent to any 

such entity which is a Business Competitor, an Unacceptable Lender or 

where the Parent has made reasonable requests for information about the 

proposed transferee or assignee and that information has not been 

provided) and the Borrower shall have the right to remove a person (and 

its Affiliates) from the Approved List provided that, as a result of such 

removal, the number of persons on such Approved List is not more than 

five fewer than the number of persons on the Approved List originally 

agreed between the Borrower and the Interim Facility Agent. Any 

addition to the Approved List shall indicate whether that entity is 

approved for the purposes of participations in the Interim Term Facility 

and/or the Interim Revolving Facility. 

24.3. Method of Transfers 

(a) An Existing Interim Lender may, subject to Clause 24.2 (Transfers by 

Interim Lenders), transfer by novation all or any of its rights and 

obligations under the Interim Documents to a New Interim Lender by 

the Interim Facility Agent and Interim Security Agent executing a 

Transfer Certificate which has been duly completed, executed and 

delivered by both the Existing Interim Lender and the New Interim 

Lender. 

(b) The Interim Facility Agent shall only be obliged to execute the relevant 

Transfer Certificate delivered to it once it has complied with all 

necessary and applicable “know-your-customer” requirements in 

relation to the proposed transfer. 

(c) On the date (the “Transfer Date”) which is the later of (A) the date 

specified in the Transfer Certificate as being the proposed Transfer Date 

and (B) the date on which the Interim Facility Agent executes the 

relevant Transfer Certificate, subject to Clause 24.2(b)(iii): 

(i) the Existing Interim Lender shall be released from those 

obligations and cease to have those rights under the Interim 

Documents which are expressed to be transferred by novation to 

the New Interim Lender under the Transfer Certificate (such 
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rights and obligations being referred to in this Clause 24.3 as the 

“Discharged Rights and Obligations”); 

(ii) the New Interim Lender and each of the other relevant Parties 

shall assume obligations towards one another and/or acquire 

rights against one another which differ from the Discharged 

Rights and Obligations only insofar as the New Interim Lender 

has assumed and/or acquired the same in place of the Existing 

Interim Lender; and 

(iii) the New Interim Lender will become a party to this Agreement as 

an Interim Lender with the relevant rights and obligations 

referred to in subparagraph (ii) above.  

(d) An Existing Interim Lender may, subject to Clause 24.2 (Transfers by 

Interim Lenders), otherwise assign all or part of its rights or transfer all 

or part of its rights and obligations under the Interim Documents to a 

New Interim Lender if the Existing Interim Lender, the New Interim 

Lender, the applicable Agents enter into such agreements (in form and 

substance reasonably satisfactory to such Agents) as the applicable 

Agents may reasonably require to confirm such assignment or transfer 

and that the New Interim Lender agrees to be bound by the Interim 

Documents as an Interim Lender.  

(e) An assignment will only be effective on performance by the Interim 

Facility Agent of all necessary and applicable “know-your-customer” 

requirements in relation to the proposed assignment.  

(f) Each of the Parties (other than the relevant Existing Interim Lender and 

New Interim Lender) irrevocably authorises the applicable Agents to 

execute on its behalf any Transfer Certificate or other agreement referred 

to in paragraph (d) above delivered to the applicable Agents which has 

been duly completed and executed by each of the Existing Interim 

Lender and the New Interim Lender. 

24.4. Limitation of Responsibility of Existing Interim Lender 

(a) An Existing Interim Lender makes no representation or warranty and 

assumes no responsibility to a New Interim Lender for: 

(i) the legality, validity, effectiveness, adequacy or enforceability of 

any of the Interim Documents or any other document; 

(ii) the financial condition of an Obligor or of the Group or of the 

Target Group; 

(iii) the performance and observance by any Group Company of its 

obligations under any of the Interim Documents or any other 

document; or 
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(iv) the accuracy or completeness of any statements (whether written 

or oral) made in or given in connection with any Interim 

Document or any other document, 

and any representations or warranties implied by law are excluded. 

(b) Each New Interim Lender confirms to the Existing Interim Lender and 

the other Interim Finance Parties that: 

(i) it has made (and shall continue to make) its own independent 

investigation and assessment of the financial condition and affairs 

of the Obligors and their Affiliates and the Target Group in 

connection with its participation in the Interim Facility and has 

not relied exclusively on any information provided to it by the 

Existing Interim Lender (or any other Interim Finance Party) in 

connection with any Interim Document; and  

(ii) if all or any part of an Interim Loan or other rights or obligations 

under the Interim Documents transferred are rescheduled or 

renegotiated, the New Interim Lender and not the Existing 

Interim Lender will be subject to the rescheduled or renegotiated 

terms.  

(c) Nothing in any Interim Document obliges an Existing Interim Lender 

to: 

(i) accept a re-transfer from a New Interim Lender of any of the 

rights and obligations transferred under this Clause 24; or 

(ii) support any losses directly or indirectly incurred by the New 

Interim Lender by reason of the non-performance by any Group 

Company of its obligations under any of the interim Documents 

or otherwise. 

24.5. Transfer and Change of Facility Office 

If at any time: 

(a) an Interim Lender novates, assigns, transfers or sub-participates any of 

its rights or obligations under the Interim Documents or changes its 

Facility Office; and 

(b) as a result of circumstances existing at the date the novation, assignment, 

transfer, change or sub-participation occurs, an Obligor would be 

obliged to make a payment to the New Interim Lender, sub-participator, 

sub-participant or Interim Lender acting through its new Facility Office, 

under any of Clauses 9 (Taxes) or 10.1 (Increased Costs),  
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then the New Interim Lender, sub-participator, sub-participant or Interim 

Lender acting through its new Facility Office, is only entitled to receive 

payment under those clauses to the same extent as the Existing Interim Lender, 

or Interim Lender acting through its previous Facility Office, would have been 

entitled if the novation, assignment, transfer, change or sub-participation had 

not occurred. 

This paragraph 24.5 shall not apply in relation to Clause 9.1 (Tax gross-up), to 

a Treaty Lender that has included a confirmation of its scheme reference number 

and its jurisdiction of tax residence in accordance with Clause 9.1(h) (Tax gross-

up) if the Borrower is required to increase a payment under Clause 9.1 (Tax 

gross-up) solely because it has not made a Borrower DTTP Filing in respect of 

that Treaty Lender. 

24.6. Disclosure of Information 

An Interim Finance Party may disclose to an actual or proposed assignee, 

transferee, sub-participant, risk participant or other person proposing to enter, 

or which has entered, into a contract with that Interim Finance Party regarding 

the Interim Documents (and their respective advisers) any Interim Document or 

other document or information in the possession of that Interim Finance Party 

relating to any Group Company and any member of the Target Group, provided 

that such assignee, transferee, sub-participant, risk participant or other person 

has entered into a confidentiality undertaking in the form contemplated by 

Clause 24.2(a)(v).  

24.7. Continuation of Security 

(a) Each Obligor: 

(i) consents to the assignment and transfer by novation of rights and 

obligations permitted under and made in accordance with this 

Clause 24; 

(ii) agrees that its obligations under the Interim Documents continue 

notwithstanding any transfer by novation under this Clause 24 

and covers and includes obligations owed to any New Interim 

Lender and to the other continuing Interim Finance Parties; and 

(iii) agrees that any security granted by them under any Security 

Documents continues notwithstanding any transfer by novation 

under this Clause 24 and covers and includes obligations owed to 

any New Interim Lender and to the other continuing Interim 

Finance Parties. 

(b) The Obligors will (at their own cost), but subject to the Security 

Principles, at the request of the Interim Facility Agent or the Interim 

Security Agent promptly execute such documents and take such other 
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actions as are necessary to effect or perfect a transfer of rights and/or 

obligations to a New Interim Lender under the Interim Documents.  

24.8. Affiliates 

Each Interim Lender may fulfil its obligations in respect of an Interim Loan 

through an Affiliate if the relevant Affiliate is specified in this Agreement as an 

Interim Lender or becomes an Interim Lender by means of a Transfer Certificate 

in accordance with this Agreement.  In this case, the Interim Lender and its 

Affiliate will be treated as having a single Interim Commitment and a single 

vote, but, for all other purposes, will be treated as separate Interim Lenders. 

24.9. Assignment or transfer fee 

Unless the Interim Facility Agent otherwise agrees and excluding an assignment 

or transfer (i) to an Affiliate of an Interim Lender or (ii) made in connection 

with primary syndication of the Interim Facilities, the New Interim Lender shall, 

on the date upon which an assignment or transfer takes effect, pay to the Interim 

Facility Agent (for its own account) a fee of £3,000. 

24.10. The Register 

Subject to Clause 24.3 (Method of Transfer), the Interim Facility Agent, acting 

solely for this purpose as a non-fiduciary agent of the Obligors (but without any 

liability of any type whatsoever, whether actual or contingent) in each case in 

the ordinary course of business, shall maintain at one of its offices a copy of 

each Transfer Certificate delivered to it and a register (the “Register”) for the 

recordation of the names and contact addresses of each Interim Lender and the 

Interim Commitments of and obligations owing to each Interim Lender.  The 

entries in the Register shall be conclusive and binding for all purposes, absent 

manifest error, and the Obligors, the Interim Facility Agent and the Interim 

Lenders shall treat each person whose name is recorded in the Register as an 

Interim Lender hereunder for all purposes of this Agreement.  The Interim 

Facility Agent will provide an electronic copy of the Register to the Obligors 

upon reasonable request. 

24.11. Security over Interim Lenders’ rights 

In addition to the other rights provided to Interim Lenders under this Clause 23, 

each Interim Lender may without consulting with or obtaining consent from any 

Obligor, at any time charge, assign or otherwise create any Security Interest in 

or over (whether by way of collateral or otherwise) all or any of its rights under 

any Interim Document to secure obligations of that Interim Lender including, 

without limitation any charge, assignment or other Security Interest to secure 

obligations to a federal reserve or central bank, except that no such charge, 

assignment or Security Interest shall: 

(a) release an Interim Lender from any of its obligations under the Interim 

Documents or substitute the beneficiary of the relevant charge, 
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assignment or other Security Interest for the Interim Lender as a party to 

any of the Interim Documents; or 

(b) require any payments to be made by an Obligor or grant to any person 

any more extensive rights than those required to be made or granted to 

the relevant Interim Lender under the Interim Documents. 

25. CALCULATIONS AND CERTIFICATES 

25.1. Accounts 

In any litigation or arbitration proceedings arising out of or in connection with 

an Interim Document, the entries made in the accounts maintained by an Interim 

Finance Party are prima facie evidence of the matters to which they relate.  

25.2. Certificates 

Any certification or determination by an Interim Finance Party of a rate or 

amount under any Interim Document is, in the absence of manifest error, prima 

facie evidence of the matters to which it relates. 

26. PARTIAL INVALIDITY 

If any provision of the Interim Documents is or becomes illegal, invalid or 

unenforceable in any jurisdiction, that shall not affect the legality, validity or 

enforceability in that jurisdiction of any other term of the Interim Documents or 

the legality, validity or enforceability in other jurisdictions of that or any other 

term of the Interim Documents.  

27. REMEDIES AND WAIVERS 

No failure to exercise, nor any delay in exercising, on the part of any Interim 

Finance Party, any right or remedy under the Interim Documents shall operate 

as a waiver of any such right or remedy or constitute an election to affirm any 

Interim Document.  No single or partial exercise of any right or remedy shall 

prevent any further or other exercise or the exercise of any other right or remedy.  

The rights and remedies provided in each Interim Document are cumulative and 

not exclusive of any rights or remedies provided by law. 

28. AMENDMENTS AND WAIVERS 

28.1. Required consents 

(a) Subject to Clause 28.2 (Exceptions), any term of the Interim Documents 

may be amended or waived only with the consent of the Majority Interim 

Lenders and the Parent, and any such amendment or waiver will be 

binding on all relevant Parties. 

(b) The Interim Facility Agent may effect, on behalf of any Interim Finance 

Party, any amendment or waiver permitted by this Clause 28. 
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28.2. Exceptions 

(a) An amendment or waiver that has the effect of changing or which relates 

to: 

(i) the definition of “Majority Interim Lenders”, “Instructing 

Lenders”, “Change of Control” or “Investor”; 

(ii) an extension to the date of any scheduled payment under any 

Interim Document (provided that any such amendments or 

waivers shall only require the consent of the Interim Lenders 

directly affected thereby); 

(iii) an increase in, addition to or an extension of any Interim 

Commitment or the Total Interim Commitments (including with 

respect to any availability period or maturity date); 

(iv) a reduction in the amount of any payment to be made under any 

Interim Document (provided that any such amendments or 

waivers shall only require the consent of the Interim Lenders 

directly affected thereby) (other than any amendment made in 

accordance with Clause 28.3 (Changes to Reference Rates), 

which shall be made only with the consent of the Majority Interim 

Lenders); 

(v) Clause 4 (Nature of an Interim Finance Party’s Rights and 

Obligations) or Clause 24 (Change to Parties); 

(vi) a release of substantially all of the security under the Security 

Documents; 

(vii) the nature or scope of the assets expressed to be subject to the 

Interim Security or the guarantee and indemnity granted under 

Clause 17 (Guarantee and Indemnity) or a release of any of the 

security under the Security Documents or of the guarantee and 

indemnity granted under Clause 17 (Guarantee and Indemnity); 

(viii) a change in currency of payment of any amount under the Interim 

Documents; 

(ix) except as expressly provided for herein, a change to the Borrower 

or Guarantors under this Agreement; 

(x) any provision which expressly requires the consent of all the 

Interim Lenders; 

(xi) the order of priority or subordination set out in Clause 11.8 

(Application of Proceeds);  
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(xii) the acceptance condition set out in paragraph (n)(ii)(C)(I) of 

Clause 14.2 (Major Undertakings); or 

(xiii) Clause 19 (Pro rata payments), this Clause 28, Clause 31 

(Governing law) or Clause 32 (Enforcement), 

shall not, except as provided above, be made without the prior consent 

of all of the Interim Lenders and the Parent provided that an amendment 

or waiver described in sub-paragraph (v) or sub-paragraph (xi) above 

shall only require the consent of those Interim Lenders which will be 

prejudiced by the proposed amendment or waiver. 

(b) An amendment or waiver which relates to the rights or obligations of an 

Agent may not be effected without the consent of such Agent. 

(c) Any amendment or waiver which: 

(i) relates only to the rights or obligations applicable to a particular 

utilisation, Interim Facility or class of Interim Lender; and 

(ii) does not materially and adversely affect the rights or interests of 

Interim Lenders in respect of any other utilisation or Interim 

Facility or another class of Interim Lender; 

may be made in accordance with this Clause 27 but as if references in 

this Clause 27 to the specified proportion of Interim Lenders (including, 

for the avoidance of doubt, all the Interim Lenders) whose consent 

would, but for this paragraph (c), be required for that amendment or 

waiver were to that proportion of the Interim Lenders participating in 

that particular utilisation or Interim Facility or forming part of that 

particular class. 

28.3. Changes to reference rates 

(a) If a Published Rate Replacement Event has occurred in relation to any 

Published Rate for a currency which can be selected for an Interim Loan, 

any amendment or waiver which relates to: 

(i) providing for the use of a Replacement Reference Rate in relation 

to that currency in place of that Published Rate; and 

(ii)  

(A) aligning any provision of any Interim Document to the 

use of that Replacement Reference Rate; 

(B) enabling that Replacement Reference Rate to be used for 

the calculation of interest under this Agreement 

(including, without limitation, any consequential 
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changes required to enable that Replacement Reference 

Rate to be used for the purposes of this Agreement); 

(C) implementing market conventions applicable to that 

Replacement Reference Rate; 

(D) providing for appropriate fallback (and market 

disruption) provisions for that Replacement Reference 

Rate; or 

(E) adjusting the pricing to reduce or eliminate, to the extent 

reasonably practicable, any transfer of economic value 

from one Party to another as a result of the application of 

that Replacement Reference Rate (and if any adjustment 

or method for calculating any adjustment has been 

formally designated, nominated or recommended by the 

Relevant Nominating Body, the adjustment shall be 

determined on the basis of that designation, nomination 

or recommendation), 

may be made with the consent of the Interim Facility 

Agent (acting on the instructions of the Majority Interim 

Lenders) and the Obligors. 

(b) An amendment or waiver that relates to, or has the effect of, aligning the 

means of calculation of interest on a Compounded Rate Loan in any 

currency under this Agreement to any recommendation of a Relevant 

Nominating Body which: 

(i) relates to the use of the RFR for that currency on a compounded 

basis in the international or any relevant domestic syndicated loan 

markets; and 

(ii) is issued on or after the date of this Agreement, 

may be made with the consent of the Interim Facility Agent (acting on 

the instructions of the Majority Interim Lenders) and the Obligors. 

(c) If any Interim Lender fails to respond to a request for an amendment or 

waiver described in paragraph (a) or paragraph (b) above within ten 

Business Days (or such longer time period in relation to any request 

which the Parent and the Interim Facility Agent (acting on the 

instructions of the Majority Interim Lenders) may agree) of that request 

being made: 

(i) its Commitment(s) shall not be included for the purpose of 

calculating the Interim Commitments under the relevant Interim 

Facility/ies when ascertaining whether any relevant percentage of 
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Interim Commitments has been obtained to approve that request; 

and 

(ii) its status as an Interim Lender shall be disregarded for the purpose 

of ascertaining whether the agreement of any specified group of 

Interim Lenders has been obtained to approve that request. 

(d) In this Clause 28.3: 

“Published Rate” means: 

(i) an RFR; or 

(ii) the Primary Term Rate for any Quoted Tenor. 

“Published Rate Replacement Event” means, in relation to a 

Published Rate: 

(i) the methodology, formula or other means of determining that 

Published Rate has, in the opinion of the Interim Facility Agent 

and the Obligors, materially changed; 

(ii)  

(A)  

(I) the administrator of that Published Rate or its 

supervisor publicly announces that such 

administrator is insolvent; or 

(II) information is published in any order, decree, 

notice, petition or filing, however described, of or 

filed with a court, tribunal, exchange, regulatory 

authority or similar administrative, regulatory or 

judicial body which reasonably confirms that the 

administrator of that Published Rate is insolvent, 

provided that, in each case, at that time, there is 

no successor administrator to continue to provide 

that Published Rate; 

(B) the administrator of that Published Rate publicly 

announces that it has ceased or will cease to provide that 

Published Rate permanently or indefinitely and, at that 

time, there is no successor administrator to continue to 

provide that Published Rate; 

(C) the supervisor of the administrator of that Published Rate 

publicly announces that such Published Rate has been or 

will be permanently or indefinitely discontinued; or 
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(D) the administrator of that Published Rate or its supervisor 

announces that that Published Rate may no longer be 

used; or 

(iii) in the opinion of the Interim Facility Agent (acting on the 

instructions of the Majority Interim Lenders) and the Obligors, 

that Published Rate is otherwise no longer appropriate for the 

purposes of calculating interest under this Agreement. 

“Relevant Nominating Body” means any applicable central bank, 

regulator or other supervisory authority or a group of them, or any 

working group or committee sponsored or chaired by, or constituted at 

the request of, any of them or the Financial Stability Board. 

“Replacement Reference Rate” means a reference rate which is: 

(i) formally designated, nominated or recommended as the 

replacement for a Published Rate by: 

(A) the administrator of that Published Rate (provided that 

the market or economic reality that such reference rate 

measures is the same as that measured by that Published 

Rate); or 

(B) any Relevant Nominating Body, 

and if replacements have, at the relevant time, been formally 

designated, nominated or recommended under both paragraphs, 

the “Replacement Reference Rate” will be the replacement under 

paragraph (i) above; 

(ii) in the opinion of the Interim Facility Agent (acting on the 

instructions of the Majority Interim Lenders) and the Obligors, 

generally accepted in the international or any relevant domestic 

syndicated loan markets as the appropriate successor to a 

Published Rate; or 

(iii) in the opinion of the Interim Facility Agent (acting on the 

instructions of the Majority Interim Lenders) and the Obligors, an 

appropriate successor to a Published Rate. 

29. COUNTERPARTS 

This Agreement may be executed in any number of counterparts (including by 

way of facsimile) and all of those counterparts taken together shall be deemed 

to constitute one and the same instrument.  
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30. THIRD PARTY RIGHTS 

Unless expressly provided for to the contrary in an Interim Document, a person 

who is not a party to an Interim Document may not enforce any of its terms 

under the Contracts (Rights of Third Parties) Act 1999. 

31. GOVERNING LAW 

This Agreement and any non-contractual obligations arising out of or in 

connection with it are governed by English law. 

32. ENFORCEMENT 

32.1. Jurisdiction of English Courts 

(a) The courts of England have exclusive jurisdiction to settle any dispute 

arising out of or in connection with this Agreement (including a dispute 

regarding the existence, validity or termination of this Agreement) (a 

“Dispute”). 

(b) The Parties agree that the courts of England are the most appropriate and 

convenient courts to settle Disputes and accordingly no Party will argue 

to the contrary. 

32.2. Contractual Recognition of Bail-In 

Notwithstanding any other term of any Interim Document or any other 

agreement, arrangement or understanding between the Parties, each Party 

acknowledges and accepts that any liability of any Party to any other Party under 

or in connection with the Interim Documents may be subject to Bail-In Action 

by the relevant Resolution Authority and acknowledges and accepts to be bound 

by the effect of: 

(a) any Bail-In Action in relation to any such liability, including (without 

limitation): 

(i) a reduction, in full or in part, in the principal amount, or 

outstanding amount due (including any accrued but unpaid 

interest) in respect of any such liability; 

(ii) a conversion of all, or part of, any such liability into shares or 

other instruments of ownership that may be issued to, or 

conferred on, it; and 

(iii) a cancellation of any such liability; and 

(b) a variation of any term of any Interim Document to the extent necessary 

to give effect to any Bail-In Action in relation to any such liability. 

This Agreement has been signed on behalf of the Lead Arrangers, Underwriters, 

Original Interim Lenders, the Interim Facility Agent, the Interim Security Agent 
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and executed as a deed by the other Parties and is delivered by them as a deed on 

the date stated at the beginning of this Agreement. 
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SCHEDULE  1 

FORM OF DRAWDOWN REQUEST 

To: [] as [Interim Facility Agent] 

From: [Midco]   

Date: [] 

Project Marlin Interim Facility Agreement 

dated [] 

1. We refer to the Interim Facility Agreement. This is a Drawdown Request. 

Words and expressions defined in the Interim Facility Agreement shall have the 

same meanings when used in this Drawdown Request. 

2. We wish to borrow an Interim [Term/Revolving] Loan on the following terms: 

Borrower: [] 

Drawdown Date:  [] 

Facility to be utilised: [Interim Term Facility]/ [Interim Revolving Facility] 

Currency:  [Sterling] 

Amount:  [] 

3. Our [payment/delivery] instructions are: []. 

4. We confirm that each condition precedent under the Interim Facility Agreement 

which must be satisfied in order to request or drawdown an Interim Loan is, on 

the date of this Drawdown Request and the proposed Drawdown Date 

(respectively), so satisfied, that no Major Default [under paragraph (a) of the 

definition thereof]1 is outstanding or will result from the making of an Interim 

Loan. 

5. This Drawdown Request is irrevocable. 

By: 

[Midco] 

 
1 To be removed if the Certain Funds Period has expired.  
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SCHEDULE  2 

FORM OF TRANSFER CERTIFICATE 

To: [] as Interim Facility Agent and [] as Interim Security Agent 

From: [THE EXISTING INTERIM LENDER] (the “Existing Interim Lender”) 

and [THE NEW INTERIM LENDER] (the “New Interim Lender”) 

Date: [] 

Project Marlin Interim Facility Agreement 

dated [] 

1. We refer to the Interim Facility Agreement. This is a Transfer Certificate. 

Words and expressions defined in the Interim Facility Agreement shall have the 

same meanings when used in this Transfer Certificate. 

2. Subject to Clause 24.2(b)(iii), the Existing Interim Lender transfers by novation 

to the New Interim Lender all the rights and obligations of the Existing Interim 

Lender which correspond to that portion of the Existing Interim Lender’s 

Interim Commitments and participations in an Interim Loan under the Interim 

Documents specified in the schedule to this Transfer Certificate (the 

“Schedule”) in accordance with the terms of the Interim Documents. 

3. The proposed Transfer Date is []. 

4. On the Transfer Date the New Interim Lender becomes party to the Interim 

Documents as an Interim Lender. 

5. The administrative details of the New Interim Lender for the purposes of the 

Interim Documents are set out in the Schedule.  

6. The New Interim Lender hereby represents that it will be a Qualifying Interim 

Lender. 

7. This Transfer Certificate has been entered into on the date stated at the 

beginning of this Transfer Certificate and is governed by English law. Clauses 

29 (Counterparts) and 32.1 (Jurisdiction of English Courts) of the Interim 

Facility Agreement are hereby incorporated into this Transfer Certificate 

mutatis mutandis. 

8. The New Interim Lender hereby represents (on a payment by payment basis) 

that it is with respect to each Obligor: 

(a) a Qualifying Interim Finance Party (other than a Treaty Lender);  

(b) a Treaty Lender; or 
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(c) not a Qualifying Interim Finance Party2. 

9. [The New Interim Lender confirms that it holds a passport under the HMRC DT 

Treaty Passport scheme (reference number []) and is tax resident in []3, so that 

interest payable to it by borrowers is generally subject to full exemption from 

UK withholding tax and requests that the Parent notify each UK incorporated 

Borrower that it wishes that scheme to apply to this Interim Facility]4 

 
2 Delete as applicable. Each New Interim Finance Party is required to confirm which of these 

categories it falls in. 

3 Insert jurisdiction of tax residence. 

4 Include if the New Lender holds a passport under the HMRC DT Treaty Passport scheme and wishes 

that scheme to apply to the Facilities Agreement. 
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SCHEDULE TO FORM OF TRANSFER CERTIFICATE 

Rights and obligations to be transferred by novation 

[insert relevant details, including applicable Interim Commitment (or part) and 

participation in an Interim Loan] 

PART 1 

INTERIM COMMITMENT 

[reference term or, as the case may be, revolving credit commitment] 

PART 2 

PARTICIPATION IN INTERIM LOAN 

[reference term or, as the case may be, revolving credit participations] 
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Administrative details of the New Interim Lender 

[insert details of Facility Office, address for notices and payment details etc.] 

[EXISTING INTERIM LENDER] 

EXECUTED BY 

by [NEW INTERIM LENDER] 

 

  

 ..........................................................  Signature of Director 

 ..........................................................  Name of Director 

  

  

  

  

  

  

  

The Transfer Date is confirmed by the Interim Facility Agent as [] 

[INTERIM FACILITY AGENT] 

By: 

[                                               ] 

As Interim Facility Agent and for and on 

behalf of each of the parties to the Interim 
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Facility Agreement (other than the Existing 

Interim Lender and the New Interim 

Lender) 

INTERIM SECURITY AGENT 

By: 

[                                               ] 

As Interim Security Agent and for and on 

behalf of each of the Interim Secured Parties 

(other than the Existing 

Interim Lender and the New Interim 

Lender) 

Note: The execution of this Transfer Certificate may not transfer a 

proportionate share of the Existing Interim Lender’s interest in 

security in all jurisdictions. It is the responsibility of the New 

Interim Lender to ascertain whether any other documents or other 

formalities are required to perfect a transfer of such a share in the 

Existing Interim Lender’s security in any jurisdiction and, if so, to 

arrange for execution of those documents and completion of those 

formalities. 
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SCHEDULE  3 

CONDITIONS PRECEDENT 

Conditions Precedent to initial Utilisation 

Any conditions precedent listed in this Schedule 3 (Conditions Precedent) 

marked with an asterisk are not required to be in form and substance satisfactory to 

the Interim Facility Agent 

1. A copy of the constitutional documents of each Obligor. 

2. A copy of a resolution of the board of directors (or equivalent body) of each 

Obligor: 

a. approving the terms of, and the transactions contemplated by, the 

Interim Documents to which it is a party and resolving that it execute, 

deliver and perform the Interim Documents to which it is a party; 

b. authorising a specified person or persons to execute the Interim 

Documents to which it is a party on its behalf; and 

c. authorising a specified person or persons, on its behalf, to sign and/or 

despatch all documents and notices (including any Drawdown Request) 

to be signed and/or despatched by it under or in connection with the 

Interim Documents to which it is a party. 

3. A specimen signature of each person authorised by the resolutions referred to 

in paragraph 2 above in relation to the Interim Documents. 

4. A copy of a certificate from each Obligor signed by an authorised signatory of 

such Obligor: 

a. confirming that borrowing or guaranteeing or securing, as appropriate, 

the Total Interim Commitments would not cause any borrowing, 

guarantee, security or similar limit binding on it to be exceeded (save 

for any such limit that applies by reason of the terms of the Senior 

Finance Documents (as defined in the Existing Senior Facilities 

Agreement)); and 

b. certifying that each copy document relating to it specified in paragraphs 

1 through 4  and paragraph 5(d) of Schedule 3 is correct, complete and 

in full force and effect and has not been amended or superseded as at a 

date no earlier than the date of this Agreement. 

5. A copy of a certificate signed by an authorised signatory of the Parent:  

a. certifying that the Minimum Sponsor Contribution has or will be made 

on or before the Closing Date; 
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b. certifying that it has complied within the relevant timeframe with any 

notice it has received pursuant to Part 21A of the Companies Act 2006 

from each company (a “Charged Company”) incorporated in the 

United Kingdom whose shares are secured pursuant to the Security 

Documents; 

c. certifying that no “warning notice” or “restrictions notice” (in each case 

as defined in Schedule 1B of the Companies Act 2006) has been issued 

in respect of the shares of a Charged Company; and 

d. attaching a copy of the PSC Register of each Charged Company. 

6. Interim Documents 

a. A copy of this Agreement duly executed. 

b. A copy of each duly executed Security Document (other than the Post-

Closing Security Documents) and any notices or other perfection 

requirements or share certificates, notices, stock transfer forms or share 

registers required to be provided pursuant to the terms of such Security 

Documents (other than the Post-Closing Security Documents) on the 

Closing Date (provided that, for the avoidance of doubt, such executed 

Security Documents shall be held in escrow and will not be dated and 

released until immediately after the initial utilisation of the Interim 

Facilities, on the Closing Date).  

c. A copy of the duly executed Senior Fee Letter. 

d. A copy of the duly executed Bridge Fee Letter. 

e. A copy of the fee letter with the Agents executed by the Borrower. 

7. Evidence of the consummation of the Acquisition 

a. *If the Acquisition is proceeding by way of a Scheme, a letter from the 

Parent (signed by a director) addressed to the Interim Facility Agent 

confirming that the Scheme Court Order has been delivered to the 

Registrar of Companies at Companies House and attaching copies of the 

following documents: 

i. the issued Scheme Press Release; 

ii. the Scheme Circular; 

iii. the Scheme Court Order; and 

iv. the resolutions passed at the required Court meeting and general 

meeting of the Target. 
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b. If an Offer Conversion has occurred:  

i. *a copy of a resolution of the board of directors (or equivalent 

body) of Bidco: 

1. approving the terms of, and the transactions 

contemplated by, the Offer Press Release updated to 

reflect the Offer Conversion; and 

2. approving the release of the Offer Press Release. 

ii. *a letter from the Parent (signed by a director) addressed to the 

Interim Facility Agent: 

1. attaching certified copies of the Offer Transaction 

Documents; 

2. confirming that the Offer has been declared 

unconditional without any breach of Clause 

14.2(n)(ii)(C) (Terms of the Offer); and  

3. confirming that no material term of any condition of the 

Offer has been waived or amended in any respect in 

breach of Clause 14.2(n)(ii)(C) (Terms of Offer) without 

the consent of the Interim Facility Agent. 

8. The Reports and Structure Memorandum  

A copy of each of: 

a. the Reports; and 

b. the Structure Memorandum. 

9. Legal Opinions 

a. An English law legal opinion from counsel to the Lead Arrangers 

(addressed to, or capable of being relied on by, the Interim Lenders) 

other than in relation to the Security Documents. 

b. An English law legal opinion from counsel to the Lead Arrangers in 

relation to the Security Documents (other than the Post-Closing Security 

Documents), in agreed form with the Interim Lenders and to be issued 

on the date on which the Security Documents (other than the Post-

Closing Security Documents) are dated in accordance with paragraph 6 

subject to any updates as required prior to issuance. 
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Miscellaneous 

10. *A group structure chart pro forma for the Acquisition (as set out in the 

Structure Memorandum). 

11. A copy of the Sponsor Base Case (as defined in the Commitment Letter). 

12. *The Funds Flow document. 

13. *Evidence that the fee(s) specified in the paragraph titled ‘Interim Loan 

Agreement Fees’ of the Senior Fee Letter and the paragraph titled ‘Interim Loan 

Agreement Fees’ of the Bridge Fee Letter, in each case, attributable to this 

Agreement, have been or will be paid, which condition will be satisfied by a 

reference to the payment of such fees in the Funds Flow document. 

14. A copy of the Approved List. 

15. Provision of all information reasonably necessary to comply with applicable 

anti-money laundering requirements and completion of each Interim Lender’s 

‘KYC’ requirements. 

16. *A copy of the draft first Scheme Press Release or Offer Press Release in 

substantially final form. 

 



 

145 

 
509882619v12 

SCHEDULE  4 

INTERIM COMMITMENTS 

Interim Lender Interim Term 

Commitment 

(£) 

Interim Revolving 

Commitment 

(£) 

Qualifying Interim 

Finance Party 

(other than a Treaty 

Lender)/Treaty 

Lender/Neither 

HSBC Bank 

PLC 

960,250,000 0 Qualifying Interim 

Finance Party 

(other than a Treaty 

Lender) 

Royal Bank of 

Canada 

957,375,000 0 Qualifying Interim 

Finance Party 

(other than a Treaty 

Lender) 

Barclays Bank 

PLC 

957,375,000 0 Qualifying Interim 

Finance Party 

(other than a Treaty 

Lender) 

Total 2,875,000,000 0  
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SCHEDULE  5 

FORM OF CONFIDENTIALITY UNDERTAKING 

Date: [●] 202 [●] 

To: [insert full legal name of potential Lender] 

Copy to: [●] (the “Company”)  

Dear Sirs 

We refer to the Project Marlin interim facilities agreement dated [●] 2026 

between, among others, the Company, [●] as guarantors, the Interim Lenders (as 

defined therein) and [●] (as Interim Facility Agent) (the “Facilities Agreement”). 

1. CONFIDENTIALITY UNDERTAKING 

You undertake: 

1.1 to keep all Confidential Information confidential and not to disclose it to 

anyone, save to the extent permitted by paragraph 2 below and to ensure that all 

Confidential Information is protected with security measures and a degree of 

care that would apply to your own confidential information; 

1.2 to keep confidential and not disclose to anyone except as provided for by 

paragraph 2 below the fact that the Confidential Information has been made 

available or that discussions or negotiations are taking place or have taken place 

between us in connection with the Facilities; and 

1.3 to use the Confidential Information only for the Permitted Purpose. 

2. PERMITTED DISCLOSURE 

We agree that you may disclose Confidential Information and such of those 

matters referred to in paragraph 1.2 above as you shall consider appropriate: 

2.1 to members of the Participant Group and their officers, directors, employees, 

professional advisers and auditors if any person to whom the Confidential 

Information is to be given pursuant to this paragraph 2.1 is informed in writing 

of its confidential nature and that some or all of such Confidential Information 

may be price-sensitive information, except that there shall be no such 

requirement to so inform if the recipient is subject to professional obligations to 

maintain the confidentiality of the information or is otherwise bound by 

requirements of confidentiality in relation to the Confidential Information; 

2.2 to any person to whom information is required or requested to be disclosed by 

an governmental, banking, taxation or other regulatory authority or similar 
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body, the rules of any relevant stock exchange or pursuant to any applicable law 

or regulation; and 

2.3 with the prior written consent of us and the Parent. 

3. NOTIFICATION OF DISCLOSURE 

You agree (to the extent permitted by law and regulation) to inform us of the 

circumstances of any disclosure of Confidential Information made pursuant to 

paragraph 2.2 above (except where such disclosure is made to any of the persons 

referred to in that paragraph during the ordinary course of its supervisory or 

regulatory function) and upon becoming aware that Confidential Information 

has been disclosed in breach of this letter. 

4. RETURN OF COPIES 

If you do not participate in the facilities made available pursuant to the terms of 

the Facilities Agreement (the “Facilities”) and we so request in writing, you 

shall return or destroy all Confidential Information supplied to you by us and 

destroy or permanently erase (to the extent technically practicable) all copies of 

Confidential Information made by you and use your reasonable endeavours to 

ensure that anyone to whom you have supplied any Confidential Information 

destroys or permanently erases (to the extent technically practicable) such 

Confidential Information and any copies made by them, in each case save to the 

extent that you or the recipients are required to retain any such Confidential 

Information by any applicable law, rule or regulation or by any competent 

judicial, governmental, supervisory or regulatory body or in accordance with 

internal policy, or where the Confidential Information has been disclosed under 

paragraph 2.2 above. 

5. CONTINUING OBLIGATIONS 

The obligations in this letter are continuing and, in particular, shall survive the 

termination of any discussions or negotiations between you and us.  

Notwithstanding the previous sentence, the obligations in this letter shall cease 

on the earlier of (a) the date on which you become a party to the Facilities 

Agreement or (b) 24 months after the date of this letter. 

6. NO REPRESENTATION; CONSEQUENCES OF BREACH, ETC 

You acknowledge and agree that: 

6.1 none of us, the Disclosing Persons nor any of our or their officers, employees 

or advisers (each a “Relevant Person”) (i) make any representation or warranty, 

express or implied, as to, or assume any responsibility for, the accuracy, 

reliability or completeness of any of the Confidential Information or any other 

information supplied by us, the Disclosing Persons or the Relevant Persons or 

the assumptions on which it is based or (ii) shall be under any obligation to 
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update or correct any inaccuracy in the Confidential Information or any other 

information supplied by us, the Disclosing Persons or the Relevant Persons or 

be otherwise liable to you or any other person in respect of the Confidential 

Information or any such information; and 

6.2 we or the Disclosing Persons may be irreparably harmed by the breach of the 

terms of this letter and damages may not be an adequate remedy; each Relevant 

Person or Disclosing Person may be granted an injunction or specific 

performance for any threatened or actual breach of the provisions of this letter 

by you. 

7. ENTIRE AGREEMENT; NO WAIVER; AMENDMENTS, ETC 

This letter constitutes the entire agreement between us in relation to your 

obligations regarding Confidential Information and supersedes any previous 

agreement, whether express or implied, regarding Confidential Information.  No 

failure to exercise, nor any delay in exercising any right or remedy under this 

letter will operate as a waiver of any such right or remedy or constitute an 

election to affirm this letter.  No election to affirm this letter will be effective 

unless it is in writing.  No single or partial exercise of any right or remedy will 

prevent any further or other exercise or the exercise of any other right or remedy 

under this letter.  The terms of this letter and your obligations under this letter 

may only be amended or modified by written agreement between us. 

8. INSIDE INFORMATION 

You acknowledge that some or all of the Confidential Information is or may be 

price-sensitive information and that the use of such information may be 

regulated or prohibited by applicable legislation including securities law 

relating to insider dealing and market abuse and you undertake not to use any 

Confidential Information for any unlawful purpose. 

9. NATURE OF UNDERTAKINGS 

The undertakings given by you under this letter are given to us and (without 

implying any fiduciary obligations on our part) are also given for the benefit of 

the Parent and each other Disclosing Person. 

10. THIRD PARTY RIGHTS 

10.1 Subject to this paragraph 10 and paragraphs 6 and 9, a person who is not a party 

to this letter has no right under the Contracts (Rights of Third Parties) Act 1999 

(the “Third Parties Act”) to enforce or to enjoy the benefit of any term of this 

letter. 

10.2 The Relevant Persons and each Disclosing Person may enjoy the benefit of the 

terms of paragraphs 6 and 9 subject to and in accordance with this paragraph 10 

and the provisions of the Third Parties Act. 



 

149 

509882619v12 

10.3 Notwithstanding any provisions of this letter, the parties to this letter do not 

require the consent of any Relevant Person or any Disclosing Person to rescind 

or vary this letter at any time. 

11. GOVERNING LAW AND JURISDICTION 

This letter and the agreement constituted by your acknowledgment of its terms 

(the “Letter”) and any non-contractual obligations arising out of or in 

connection with it (including any non-contractual obligations arising out of the 

negotiation of the transaction contemplated by this Letter) are governed by 

English law. 

The courts of England have exclusive jurisdiction to settle any dispute arising 

out of or in connection with this Letter (including a dispute relating to any non-

contractual obligation arising out of or in connection with either this Letter or 

the negotiation of the transaction contemplated by this Letter). 

12. DEFINITIONS 

In this letter (including the acknowledgement set out below): 

“Affiliate” means, in relation to any person, a subsidiary or a holding company 

of that person or any other subsidiary of that holding company (as each such 

term is defined in the Companies Act 2006) 

“Confidential Information” means all information relating to the Disclosing 

Person, the Senior Facilities Agreement and/or related documents and/or the 

Facilities which is provided to you in relation to the Senior Facilities Agreement 

and/or related documents or the Facilities by any of us, the Disclosing Persons 

or the Relevant Persons, in whatever form, and includes information given 

orally and any document, electronic file or any other way of representing or 

recording information which contains or is derived or copied from such 

information but excludes information that:  

(a) is or becomes public information other than as a direct or indirect result 

of any breach by you of this letter; 

(b) is identified in writing at the time of delivery as non confidential by us 

or our advisers; or 

(c) is known by you before the date the information is disclosed to you by 

us or any of our affiliates or advisers or is lawfully obtained by you after 

that date, from a source which is, as far as you are aware, unconnected 

with the Group and which, in either case, as far as you are aware, has 

not been obtained in breach of, and is not otherwise subject to, any 

obligation of confidentiality; 
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“Disclosing Persons” means the Obligors, the members of the Group, the 

Investors and any of their successors, assignees or transferees. 

“Group” means the Parent and its subsidiaries for the time being (as such term 

is defined in the Companies Act 2006). 

“Investors” means, collectively: 

(a) the Co-Investors; 

(b) CD&R; 

(c) CD&R Fund XI; 

(d) any other investment fund or vehicle which is managed and/or advised 

by, or an Affiliate of, CD&R or its Affiliates;  

(e) any person controlling, controlled by or under common control with 

CD&R Fund XI, CD&R, or any other fund or vehicle managed by 

CD&R or its Affiliates;  

(f) any limited partner of CD&R Fund XI or Affiliates of such limited 

partner; and  

(g) managing directors, directors, officers, employees and other members 

of management of any of the Obligors and/or any of their Subsidiaries. 

“Participant Group” means you and your Affiliates; and 

“Permitted Purpose” means considering and evaluating whether to enter into 

the Facilities Agreement or otherwise participate in any of the Facilities. 

Please acknowledge your agreement to the above by signing and returning the 

enclosed copy. 

Yours faithfully  

..........................................................  

For and on behalf of 

[●] (as Lead Arrangers) 
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SCHEDULE  6 

Reference Rate Terms 

 

CURRENCY: 
 

Sterling. 

Compounded Reference Rate as a 

fallback  
 

Compounded Reference Rate will 

not apply as a fallback  
 

Cost of funds as a fallback 
 

 

Cost of funds will not apply as a fallback. 

Definitions 
 

 

Reference Rate Business Days: 
 

An RFR Banking Day. 

Break Costs: 
 

None specified. 

Business Day Conventions 

(definition of “Month” and 

Clause 7.8 (Non-Business Days)): 

 

 

 
(a) If any period is expressed to accrue 

by reference to a Month or any 

number of Months then, in respect of 

the last Month of that period:  

(i) subject to paragraph (iii) 

below, if the numerically 

corresponding day is not a 

Business Day, that period 

shall end on the next Business 

Day in that calendar month in 

which that period is to end if 

there is one, or if there is not, 

on the immediately preceding 

Business Day; 

(ii) if there is no numerically 

corresponding day in the 

calendar month in which that 

period is to end, that period 

shall end on the last Business 
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Day in that calendar month; 

and 

 
 

(iii) if an Interest Period begins on 

the last Business Day of a 

calendar month, that Interest 

Period shall end on the last 

Business Day in the calendar 

month in which that Interest 

Period is to end.  

(b) If an Interest Period would otherwise 

end on a day which is not a Business 

Day, that Interest Period will instead 

end on the next Business Day in that 

calendar month (if there is one) or the 

preceding Business Day (if there is 

not). 

Central Bank Rate: 
 

The Bank of England’s Bank Rate as 

published by the Bank of England from time 

to time. 

Central Bank Rate Adjustment: 
 

In relation to the Central Bank Rate 

prevailing at close of business on any RFR 

Banking Day, the 20 per cent trimmed 

arithmetic mean (calculated by the Interim 

Facility Agent, or by any other Interim 

Finance Party which agrees with the Parent 

and the Interim Facility Agent to do so in 

place of the Interim Facility Agent) of the 

Central Bank Rate Spreads for the five most 

immediately preceding RFR Banking Days 

for which the RFR is available. 

Central Bank Rate Spread: 
 

In relation to any RFR Banking Day, the 

difference (expressed as a percentage rate 

per annum) (calculated by the Interim 

Facility Agent (or by any other Interim 

Finance Party which agrees to determine 

such rate in place of the Interim Facility 

Agent)) between:  

(a) the RFR for that RFR Banking Day; 

and  
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(b) the Central Bank Rate prevailing at 

the close of business on that RFR 

Banking Day. 

Credit Adjustment Spread: 
 

None  

Daily Rate: 
 

The “Daily Rate” for any RFR Banking Day 

is: 

(a) the RFR for that RFR Banking Day; 

or 

(b) if the RFR is not available for that 

RFR Banking Day, the percentage 

rate per annum which is the 

aggregate of: 

(i) the Central Bank Rate for that 

RFR Banking Day; and 

(ii) the applicable Central Bank 

Rate Adjustment; or 

(c) if paragraph (b) above applies but the 

Central Bank Rate for that RFR 

Banking Day is not available, the 

percentage rate per annum which is 

the aggregate of: 

(i) the most recent Central Bank 

Rate for a day which is no 

more than 5 RFR Banking 

Days before that RFR 

Banking Day; and 

(ii) the applicable Central Bank 

Rate Adjustment,  

rounded, in either case, to four 

decimal places and if, in either case, the 

aggregate of that rate and the applicable 

Credit Adjustment Spread is less than zero, 

the Daily Rate shall be deemed to be such a 

rate that the aggregate of the Daily Rate and 

the applicable Credit Adjustment Spread is 

zero. 
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Lookback Period: 
 

Five RFR Banking Days  

Market Disruption Rate: 
 

The percentage rate per annum which is the 

aggregate of: 

(a) the Cumulative Compounded RFR 

Rate for the Interest Period of the 

relevant Interim Loan; and 

(b) the applicable Credit Adjustment 

Spread. 

Relevant Market: 
 

The sterling wholesale market. 

Reporting Day: 
 

The day which is the Lookback Period prior 

to the last day of the Interest Period or, if 

that day is not a Business Day, the 

immediately following Business Day. 

RFR: 
 

The SONIA (sterling overnight index 

average) reference rate displayed on the 

relevant screen of any authorised distributor 

of that reference rate. 

RFR Banking Day: 
 

A day (other than a Saturday or Sunday) on 

which banks are open for general business 

in London. 

Reporting Times   

Deadline for Interim Lenders to 

report market disruption in 

accordance with Clause 8.3 

(Market disruption) 

 
Close of business in London on the 

Reporting Day for the relevant Interim 

Loan. 
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SCHEDULE  7 

Daily Non-cumulative Compounded RFR Rate 

The “Daily Non-Cumulative Compounded RFR Rate” for any RFR Banking Day 

“i” during an Interest Period for a Compounded Rate Loan is the percentage rate per 

annum (without rounding, to the extent reasonably practicable for the Finance Party 

performing the calculation, taking into account the capabilities of any software used for 

that purpose) calculated as set out below: 

 

where: 

“UCCDRi” means the Unannualised Cumulative Compounded Daily Rate for that RFR 

Banking Day “i”; 

“UCCDRi-1” means, in relation to that RFR Banking Day “i”, the Unannualised 

Cumulative Compounded Daily Rate for the immediately preceding RFR Banking Day 

(if any) during that Interest Period; 

“dcc” means 360 or, in any case where market practice in the Relevant Market is to use 

a different number for quoting the number of days in a year, that number; 

“ni” means the number of calendar days from, and including, that RFR Banking Day 

“i” up to, but excluding, the following RFR Banking Day; and 

the “Unannualised Cumulative Compounded Daily Rate” for any RFR Banking Day 

(the “Cumulated RFR Banking Day”) during that Interest Period is the result of the 

below calculation (without rounding, to the extent reasonably practicable for the 

Interim Finance Party performing the calculation, taking into account the capabilities 

of any software used for that purpose). 

 

where: 

“ACCDR” means the Annualised Cumulative Compounded Daily Rate for that 

Cumulated RFR Banking Day; 

“tni” means the number of calendar days from, and including, the first day of the 

Cumulation Period to, but excluding, the RFR Banking Day which immediately follows 

the last day of the Cumulation Period; 
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“Cumulation Period” means the period from, and including, the first RFR Banking 

Day of that Interest Period to, and including, that Cumulated RFR Banking Day; 

“dcc” has the meaning given to that term above; and 

the “Annualised Cumulative Compounded Daily Rate” for that Cumulated RFR 

Banking Day is the percentage rate per annum (rounded to 4 decimal places) calculated 

as set out below: 

 

where: 

“do” means the number of RFR Banking Days in the Cumulation Period;  

“Cumulation Period” has the meaning given to that term above; 

“i” means a series of whole numbers from one to d0, each representing the relevant RFR 

Banking Day in chronological order in the Cumulation Period; 

“DailyRatei-LP” means, for any RFR Banking Day “i” in the Cumulation Period, the 

Daily Rate for the RFR Banking Day which is the applicable Lookback Period prior to 

that RFR Banking Day “i”; 

“ni” means, for any RFR Banking Day “i” in the Cumulation Period, the number of 

calendar days from, and including, that RFR Banking Day “i” up to, but excluding, the 

following RFR Banking Day; 

“dcc” has the meaning given to that term above; and 

“tni” has the meaning given to that term above. 
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SCHEDULE  8 

Cumulative Compounded RFR Rate 

The “Cumulative Compounded RFR Rate” for any Interest Period for a Compounded 

Rate Loan is the percentage rate per annum (rounded to the same number of decimal 

places as is specified in the definition of “Annualised Cumulative Compounded 

Daily Rate” in Schedule 7 (Daily Non-Cumulative Compounded RFR Rate)) calculated 

as set out below: 

 

where: 

“do” means the number of RFR Banking Days during the Interest Period; 

“i” means a series of whole numbers from one to d0, each representing the relevant RFR 

Banking Day in chronological order during the Interest Period; 

“DailyRatei-LP” means for any RFR Banking Day “i” during the Interest Period, the 

Daily Rate for the RFR Banking Day which is the applicable Lookback Period prior to 

that RFR Banking Day “i”; 

“ni” means, for any RFR Banking Day “i”, the number of calendar days from, and 

including, that RFR Banking Day “i” up to, but excluding, the following RFR Banking 

Day; 

“dcc” means 360 or, in any case where market practice in the Relevant Market is to use 

a different number for quoting the number of days in a year, that number; and 

“d” means the number of calendar days during that Interest Period. 
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for and on behalf of 
ROYAL BANK OF CANADA 
as Original Interim Lender 

Notice Details 

Address:  

Email: 

Attention:    
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ORIGINAL INTERIM LENDERS 

SIGNED 
for and on behalf of 
BARCLAYS BANK PLC 
as Original Interim Lender 

Notice Details 

Address:  

Email:  

Attention:  
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INTERIM FACILITY AGENT 

SIGNED
for and on behalf of 
RBC EUROPE LIMITED
as Interim Facility Agent 

Notice Details 

Address:  

Email:  

Attention:  
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INTERIM SECURITY AGENT 

SIGNED
for and on behalf of 
RBC EUROPE LIMITED
as Interim Security Agent 

Notice Details 

Address:  

Email:   

Attention:    
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PARENT 

EXECUTED as a DEED 

by OCS PARCO LIMITED

_ Signature of Director 

gnature of Director 

Docusign Envelope ID: F7C79D94-BB62-84AD-820E-D73267DC9697
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MIDCO AND BORROWER 

EXECUTED as a DEED 

by OCS GROUP HOLDINGS LIMITED

 Signature of Director 

ignature of Director 

Docusign Envelope ID: F7C79D94-BB62-84AD-820E-D73267DC9697
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GUARANTORS 

EXECUTED as a DEED 

by OCS PARCO LIMITED

 _  Signature of Director   

__ gnature of Director 
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EXECUTED as a DEED 

by OCS GROUP HOLDINGS LIMITED

 ___ Signature of Director 

____ gnature of Director 

Docusign Envelope ID: F7C79D94-BB62-84AD-820E-D73267DC9697
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EXECUTED as a DEED 

by OCS GROUP INVESTMENTS LIMITED

 _____ __ Signature of Director 

______ gnature of Director 

Docusign Envelope ID: F7C79D94-BB62-84AD-820E-D73267DC9697
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EXECUTED as a DEED 

by OCS GROUP INTERNATIONAL LIMITED

 ______ _ Signature of Director 

_____ nature of Director 

Docusign Envelope ID: F7C79D94-BB62-84AD-820E-D73267DC9697




